DVIPU (AIREY) nporus VPJIAHINN

Cyodeb6Hoe pewenue om 9 oxkmaobps 1979 e.

RKPATROE HEOPNIMAJIBHOE U3JIOsREHNE
OBCTOMATEJBCTB JAEJA

A. Ocnoenwvie haxmuol

B urone 1972 r. My r-sxu Oiipu — MpJlaHACKON rpaskganHku 1933 r. posxae-
HUA — KOTOPEBIN paHee ObLI oCy:KIeH 3a HaHeceHNe el IT000eB, OCTaBUJI CYIIPY-
sxecknit KpoB B Kopke. Kute Tyna oH He BepHYyJICA.

B Vpnasnumu B To BpeMA pacTop:KeHMe Opaka IIyTeM pasBojia ObIJIO HEBO3-
MosxkHO. OTHAKO CYNPYI¥M MOIJIM 3aKJIIOYUTB COIJIAINleHNMEe O pa3fesbHOM IIPOKI-
BaHuK. CreslaB HECKOJIBKO Oe3yCIIEeIIHbIX MIOIBITOK 3aKJIIOUNTb TaKoe COorJIallleHye
C MYy:KeM, I-)Ka OifpM IomblTajachk, HauyHasd ¢ 1972 r., noburhea cynmebHoro mo-
CTaHOBJIEHIA O pa3fesJbHOM IIPOXKMBaHUM, KoTopoe BeIHOcuTcA Boicokum Cymom.
Ona KOHCYJIBTMpPOBaJach y IOPMCTOB, HO He CMOIJIa HaWTM HUKOTO, KTO Obl corya-
cuJIcA eliCTBOBATh II0 ee NopydeHMIO. BecmyaTHadA cynebHadA IOMOIIL IO eJjiaM
TaKOro pofia He IIPEeJIOCTABJIAETCH, a y I'—3KM JIpM He ObLIO TOCTATOYHO CPEJICTB,
4TOOBI CaMOJl OIJIATUTh CTOMMOCTh CyZeOHOro Iporecca.

B. Pa36upame.n.'bcmeo 8 Komuccuu no npasam deanosexa

B cBoeii sxanobe B Komuccenio ot 14 miona 1973 r. r-ska Oifpu yTBep:kaaJa,
YTO IoABeprajiach KeCTOKOMY oOpallleHNI0 cO CTOPOHBI My’Ka, a l'ocymapcTBo
paHee He 3alllUTUJIO ee, U Tellepb, KOIZa CeMbs OKOHYATEJbHO paclajiach JIM-
IINJI0 €e BOBMOXKHOCTY IIOJIyUUTh CyZeOHOe pellleHue O Pas3febHOM IIPOKMBa-
Hym. HapyireHa craThbsa 6 1. 1 KoHBeHINMY, ITIOCKOJIbKY OHa JIMIIIEHA IIpaBa JOCTyIla
B CyJ 13-3a JOPOTOBM3HEI IIpoliecca, a TaKyKe B TOM, YTO OTCYTCTBYeT cylebHasd
IIpolefiypa, rapaHTUpyIolliad IpaBa 1 06A3aHHOCTU B cdepe ceMelHbIX OTHOIIIe-
HMIL. 3asBUTEJbHMIIA CUMTaJa TaKiKe, YTO MOABEPIJIAcCh AVICKPUMMHALINY (CTAaThs
14), ockoJIBKY OKa3aJiach JIMIIEeHa cyZebHOJ 3allMUThI, KOTOPOJ MOIYT IIOJIB30-
BaTbCH COCTOATEJIbHbIE JIIOANL.

+Kajoba 6bl1a nmpus3HaHaA YacTUYHO IpueMJyeMoit 1 mwoma 1977 r.

B cBoem goriyazne ot 9 mapra 1978 r. KRomuccua BeIpasuyia MHeHUe:

— eIVHOIJIACHO, YTO HECIIOCOOHOCTb rocyZapcTBa 0OOecIeuMTh 3asBUTEJIO
peaJibHyI0 BO3MOXKHOCTb JOCTyIa B CyJZ, YTOObI MOJIyuUTh cyZiebHOoe pellleHMe O
pasgesbHOM IIPOXKMBAHUM CYIIPYTOB, paBHOCUJIbHA HapylleHMIo ctaTeu 6 1. 1
Koupennunu;

— YTO HET HeOOXOIMMOCTY, YUUTBIBAs OTO 3aKJIOUEHMe, PacCMaTpPUBATh
9KaJIoObI o cTaThbAM 13 u 14 (eaMHOTJIACHO) MM CTaThby 8 (ABEeHaAIlaThIO TOJIOCA-
MM IIPOTUB OJIHOTO IIPY OJHOM BO3IepPsKaBIIIEMCS).
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N3BJEYEHNE N3 CYIEBHOTO PEHIEHINA

BOIIPOCEI ITPABA

I. IlpeaBapurTebHBIE BONPOCHI

16. IIpaBuTeJBCTBO yTBEPsKAAJ0, UTO $KaJjoba TI-KM IpK HellpueMJieMa Ha
TOM OCHOBaHMM, YTO, BO-IIEPBBIX, OHA fABHO HEOOOCHOBaHHA, a BO-BTOPBIX, He
yucyepIaHbl Bce BHyTPeHHIUe CpeJiCTBa 3allNUThbL

ITo muenuio Komuccun, Cys KoMIeTeHTEH BBICKal3bIBATLCH II0 BCEM BO3HU-
KalOlIVM B IIpoIlecce BollpocaM (paKTa M IIpaBa, HO OH He MOJKeT TeM He MeHee
BBIHECTY PeIleHMe o TOM, 4To Komuccusa oImMO0YHO NMPU3HAJA $KaJoby IpueM-
Jemoit. Kak 3adABMJI B XOJle CJIyIIaHMUA ee IJIABHBIN IIpefCTaBUTEeNb, BOIIPOC O
IIpMEeMJIEMOCTY MOXKeT OKas3aTbCs B IToJie 3peHns Cyza mpu pacCMOTPEHUM LieJia
no cymlectBy, Ho Cyn He MOMKeT BBICTYINUTb KaK alesJIsANMOHHAA MHCTaHIUA

17. Cyn ommpaeTca B 9Tol cBA3M Ha ABa npuHnuna. CorjacHo IepBoMY,
pelteHna KoMmucenu o npueMiieMocTy 002KaJIOBaHNIO He MOJJIeYKAT; COTJIaCHO BTO-
pomy mocJye nepenaun gesa B Cyz oH, obJjaznas IIMPOKOI KOMIIETEHIMEN, MOYKET
pelllaTh U BOIIPOCHI IIPMEMJIEMOCTH, paHee cToABIIMe Ileper KoMuccueit (cm. inter
alia pemenne mo neny Kaace u Opyzue or 6 centabpa 1978 r. Cepua A, T. 28,
c. 17, . 32). CoueTaHne 9TUX NPUHIMIIOB IIOKa3bIBaeT, UTO, paccMaTpuBasd TaKue
Bonpockl, Cyn neiicTByeT He KaK alleJIAIMOHHAs MHCTAaHIMUA, a IIPOCTO IIPOBe-
pAeT BBINOJIHEHME YCJIOBUM, MO3BOJAIIINX pacCcMaTPUBATh JIeJIO0 II0 CYILEeCTBY.

18. Korzma IIpaBuTesbCTBO yTBEpPIKIAeT, UTO jKaJjoba JIMIIeHa KaKUX-Jmbo
OCHOBaHMII ¥ TeM CcaMbIM IIO CyIIlecTBY OeccozepskaTesbHa, TO TaKoe IIpeaBapu-
TeJIbHOE BO3pajskeHUe JOJIKHO OBITh paccMoTpeHo KoMuccuell B IIepByIO odepenb
(craTtba 27 1. 2 KouBenuunu). Ilociie Toro, kak 9To IpeaBapuUTeJIbHOEe BO3paskeHNe
OTKJIOHeHO, KoMmuccnus, M3yums JeJio M0 CYIIeCTBY, NOJIKHaA OTBETUTH Ha BOII-
poc, 6bL10 HapymieHne uayu HeT (cTaTbA 31 KonBennum). Pasymdme nByX BbIBO-
JI0OB — OTCYTCTBJME OCHOBAaHMA "KaJIOObI ¥ OTCYTCTBME HapPYIIEHNUs HE IIPeCTaB-
aA0T uHTepeca naa Cyna B TOM CMBICJIe, UTO B 00OUX CJIydadX eMy HaJJIeKUT
BBIHECTM OKOHYaTeJIbHOe pellleHNe.

Hoe mesio Bompoc 00 ycYepraHM) BHYTPEHHUX CPEICTB 3alllMThL BoIo-
IIIeHHOe B cTaThe 26 mpaBuUJIo “ocBobOXKgaeT rocyiapcTBa OT OTBETCTBEHHOCTU 3a
CBOU JNlefiICTBUA Ilepe]] MeKIyHapOOHBIMM OpTraHaMM, IIOKa y HUX MMeeTCs BO3-
MOXKHOCTB JICIIPABUTH IIOJIOKEHME B PaMKaX COOCTBEHHOJ IIPaBOBOJ CHMCTEMBI”
(cm. pertenne no neiny Jle Buawvde,Oomc u Bepcun npomues Beaveuu ot 18 nrona
1971 r. Cepua A, 1. 12, c. 29, n. 50). 3To TmpaBuUJIO, OIpedesAIlee MOMEHT,
rocJie KOTOPOTo MOsKeT HaCTYIUTb OTBETCTBEHHOCTBL rocydapcTs o KoHBeHINH,
IIOJHMMAaeT BOIIPOCHI, OTJIMYHBIE OT TeX, O KOTOPBIX TOBOPUJIOCH B IIPeABbIAYIIEM
abzarre.

CootrBercTBerHO, Cyn He 00A3aH BBIHOCUTH PeIllEHNe II0 IIEPBOMY U3 IIpe-
BapUTeJbHBIX Bo3paskeHU’ IIpaBuTesbCTBa, HO JOJIKEH CIeJIATh HTO II0 BTOPO-
My; TeM OoJiee 4TO OHO BbIZBUTaJIock IIpaBuTesbecTBOM Iepen Komuccueii, mpu-
yeM CBOEBPEMEHHO (CM. BBIIIEYIIOMAHYTOe pellleHMe 10 fexy /e Buavde, Oomc u
Bepcun npomug Beaveuu, c. 30, 1. 54).

19. IIpaBuUTENLCTBO HACTaMBaeT, YTO 3adABUTEJIb He McUeplajla BHYTPEHHUX
CpeZiCTB 3alllUThbI 110 Pa3JIMYHBIM HaIlpaBJIeHUAM.

(a) Bo-nnepBbIX, OHa MOIJIa 3aKJIIOYNUTH COIJIAIIIEHNE CO CBOMM MY’KeM O pas-
JleJIbHOM IIPOYKMBaHUM UJIM II0TPpeboBaTh Ha ocHoBaHUM 3aKoHa 1976 r. “sampeTu-
TeJIbHBI TpuKas3” uiy ajauMeHThI (cM. . 10 n 12 BbIre).
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Cyn nondepkuBaeT, 4To cTaTha 26 KoHBeHNUN TpebyeT mcueprIaHNs TOJIBKO
TeX CPEeJICTB BaIlMThI, KOTOPbIE CBABAHBI C HaPyIII€HMeM, ABMUBIIMMCA IIPeIMETOM
skaJio0bl. HapylleHne, Ha KOTOpOM HacTauBaeT I'-iKa OJpPM, COCTOUT B TOM, UTO B
ee cJIydae TocyZapCcTBO He cyMeJio o0ecleunThb JOCTYI B CYJ IJIA PeIleHNs BOII-
poca o pasnesibHOM IposkuBaHuY. OHAKO HM MMUPHOE COIVIallleHMe CYIpPYToB, HU
BBIZIaYa BalIPETUTEJILHOTO IIPMKAa3a, HY yCTAHOBJIEHME AJIMMEHTOB Ha COZEepiKa-
HIe TaKOro JOoCTyNa He IpenocTaBiAioT. CooTBeTcTBeHHO, Cyn He MOKeT NIpU-
HATB 3Ty YaCTb BO3PasKeHUs.

(b) Bo-Bropeix, IIpaBuTesbCcTBO IpupaeT ocoboe 3HaUYeHMUEe TOMY OOCTOSA-
TeJIbCTBY, YTO 3asBUTEJb MOIJIa IIpeAcTaTh nepen Broicokum Cynom 6es momorrm
anBokaTa. OHO TaKiKe yTBepsKJaJso, UYTO OT cyAebOHOro peIlleHUs O PasliesIbHOM
IIPOKVBAHNY OHa OBl HMYETo He Ipuobpeia.

Cyn HalloMMHaeT, YTO MeXKJyHapoJHOe IIpaBo, Ha KOTOpOe JeJjlaeTcs cIle-
IMaJbHadA CChLIKA B cTaTbe 26, TpebyeT eNVHCTBEHHO OOpallleHus K TaKUM Cpe-
CTBaM IIPaBOBON B3alIllUThl, KOTOPble OJHOBPEMEHHO “IOCTYIHBI 3allHTepecoBaH-
HBIM JIMIIAM N.. aJIeKBaTHBI, TO €CTh CIIOCOOHBI JMICIIPABUThb IIOJIO}KEHVE, CTaBIIIee
IIpeIMeTOM $KaJo0bl” (CM. BBIIEYIIOMAHYTOe pellleHMe 1o feiy e Buawvde, Oomc
u Bepcun npomue Beaveuu, c. 33, 1. 60). Oguaxko Cyzx He Mor ObI OII€eHUTH, pPaB-
HOBHaYHA JIM BO3MOXKHOCTb I'—)KM ONPU BeCTU CBOe JeJI0 caMoil “BHyTpPeHHeMY
CpeACTBY IIPaBOBO} 3allNThI’, HE PEIINB OJHOBPEMEHHO ee »KaJio0y Ha OCHOBa-
HUM cTaTey 6 1. 1 o mpeAIIosaraeMoM OTCYTCTBUY PeaJIbHOTO NOCTyIa B BbIcokmit
Cyn. JoBom o TOM, YUTO PeIIeHNMEe O Pa3JesIbHOM IPOKMBAHUM CYIIPYTOB HUYETO
OBl He NlaJlo 3aABUTEJIO, TECHO CBABAH C APYTMM acIlleKTOM ee ’KaJloObl, a MMeH-
HO, OBII JIM IPUYMHEH KaKoM-Jmbo peasbHeIl yiepb. K stomy mosony IIpasm-
TesnbeTBa Cyn obpaTuTcs Mo3Ke MIPU PacCMOTPEHUM KaJlobbl 110 CYIIECTBY.

II. O craTree 6 m. 1, B3ATON OTOAEJIHLHO

20. CraTpa 6 m. 1 ryracut:

“KaskIplil YeJIOBEK MMeeT IIPaBO IIPU OIpeieJIeHU) ero TpasKJaHCKUX IIpaB
u 00A3aHHOCTEN MJIN IIPY PACCMOTPEHNM JIFOO0TO YroJIOBHOTO OOBMHEHNA, IPEeAbAB-
JAeMoro eMy, Ha CIIpaBeAJIMBoe U IIyOJmuHOoe pas3bupaTesbCTBO JleJla B pasyM-
HBIJl CPOK HE3aBUCHMBIM ¥ OEeCIPVCTPACTHBIM CYJZIOM, CO3IJAaHHBIM Ha OCHOBAHNM
3aKOHA. pellleHNe 00bABJIAeTCA IIyOJMYHO, OHAKO IIpecca U IIyOJMKa MOTLyT He
JIOIIyCKaThCA Ha cyneOHble 3acellaHMA B TeUeHMe BCEro IIpollecca MJM eTro YacTy
110 coobpaskeHMAM MopaJjiy, obIleCTBEHHOro MOopAAKa WJM TocyJapcTBeHHOi Oe-
30IIaCHOCTM B JIeMOKpaTMYecKoM oOlllecTBe, a TakyKe KorZia TOro TpeOyT MHTe-
pechbl HECOBEPIIIEHHOJIETHUX MJIM AJIA 3al[UThI YacTHO KMUBHM CTOPOH, UJIU — B
TOIl Mepe, B KaKO}l 9TO, II0 MHEHMIO CyZa, CTPOro HEOOXOIMMO — IIPpY OCOOBIX
obcToATe IbCTBAX, KOTZa IJIaCHOCTh Hapylllasa Obl MHTepechl NIpaBoCcyimusA”.

T-xa Oiipu ccblnaeTca Ha pelneHue 1o neny losamepa ot 21 ceBpansa
1975 r.,, rge Cyn MCTOJIKOBaJl STOT IIYHKT TaKMM 00pas30M, YTO OH BKJIIOYaEeT
IIPaBO JOCTYyIIa K IIPaBOCYANIO JJIA OIIpeieJIeHNA TPaskIaHCKIUX IIPaB U 006A3aHHO-
cTell; OHa yTBepsKJaeT, YTO HeJOCTyIIHasd CTOMMOCTh IIpollecca IIPelsaTCTBOBaJa
ee obparennio B Beicoknii Cyn 3a pellleHneM 0 pasJieIbHOM IIPOYKVBAHNUY CYIIPY-
TOB, YTO ABJIAETCA HapylIeHMEeM BBIIIEYIIOMAHYTOTO IOJIOMKEHNUA.

C oTuM yTBepsKIeHMeEM eONMHOIJIaCHO corjacuyach Kommccusa, ogHaAKO OHO
ocniapuBaeTcda IIpaBUTEILCTBOM.

21. 3aABUTEJNIb X0UeT MOJIyYUTh PellleHNre O pas3fieJIbHOM IPOKUBaHUN CYII-
pyros. BeaycsoBHO, ucxos Takoro cyzieOHOro pasdupaTesbCTBa MMeeT “pelraro-
Illee 3HaYEHME JJIA ONpeJileIeHNA IPakJaHCKNUX IIpaB 1 obA3aHHOCTEN’, KOTOpBIE
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a fortiori oTHocATCA K “TpaskJaHCKUM IIpaBaM ¥ 00A3aHHOCTAM’ B CMBbICJIE CTa-
TbM 6 I. 1; MIOSTOMYy OHa IpPUMeHMMa K HacCTOAIleMy CJIydalo (CM. pellleHUe IIO
neny Kénura ot 28 miona 1978 r. Cepua A, 1. 27, c. 30 u 32, . 90 n 95). Kpome
TOTO, DTOT BOIIPOC B CyJe He oCIapMBaJICHA.

22. “CraTba 6 1. 1 rapaHTUPYeET KasKJOMY UeJIOBEKY IIpaBO Ha paccMOTpPeHNe
cyZoM Jitoboro TpebGoOBaHMA, OTHOCAIEIOCA K €ro IpaskJaHCKMM IIpaBaM M 00dA-
3aHHOCTAM” (CM. BBILIEYIIOMAHyTOe pellleHre Io geiny losmepa, c. 18, m. 36).
CoOTBETCTBEHHO, BTO PACIPOCTPAHAETCA Ha IIPAaBO JOCTyINa I'-:Ku Oiipu B Bbico-
kuit Cyn 1nJia pellleHKMsA BOIIpOCa O pa3fesIbHOM IIPOYKUBAHUU CYIIPYTOB.

23. Ha nmanHOM 5Talle IpeJCTaBJAETCS YMECTHBIM PacCMOTPeThb yTBepsKIe-
Hue IIpaBuUTesIbCTBA O TOM, YTO 3aABUTEJb HMYETO He BBIUIPBLIBAET OT IOJIOMKM-
TEJIBHOTO PeIeHNs dToro Bompoca (cM. 1. 19 (b) Brime).

Cyn oTBepraet Takyio JMHMIO paccyskAeHuil. PasnesbHoe IposKMUBaHMe CyII-
PYTOB 3TO CpeACTBO, NIPelyCMOTPeHHOe 3aKOHOJaTeJbCTBOM VIpJaHAMM, M KasK-
JIOMy IIPM COOTBETCTBYIOIIMX YCJIOBUAX NOJIKHa OBITH IIpeJiocTaBJleHa BO3MOXK-
HOCTBb BOCIIOJIB30BaThCsA MM. IIpaBo BrIOOpa IPaBOBOrO MHCTPYMEHTapUA MPUHA-
JIEXKUT B3aMHTEePEeCOBAHHOMY JIMITY, M TO OOCTOATEJBCTBO, YTO BBIOOP I-3KM Iiipu
mIpuileJsica Ha TaKoe MPaBOBOe CPeACTBO, KOTOpOe MeHbllle NPYTUX MOAXOOUT K
ee KOHKPETHBIM 0OCTOATeJIbCTBaM, He MMeeT HMKaKOro 3Ha4YeHUHA.

24. IIpaBuUTeJIbCTBO yTBepsKAaeT, UTO 3aABUTEJIb MMeJa OOCTyIl B Bblcokmuii
Cyn, T. K. MOIJIa o0paTuTheA TyZa 0e3 IOMOINM aJBOKAaTA.

Cyn He paccMaTpuBaeT TaKyl BO3MOXKHOCTB CaMy IO cebe KaK apTyMeHT,
pelatommii geso. KoHBeHIMA HanpaBJleHa Ha TO, YTOOBI rapaHTHPOBaTh He Teo-
peTudecKmne MM MJJIIO30PHBIE IIpaBa, a IIpaBa, OCyIeCTBMMble Ha MpPaKTUKe U
adpdexTnBHbIE (cM. mutatis mutandis pelrerne ot 23 uioua 1968 r. mo Gesbruiic-
KoMy JZlesy o asbikax. Cepua A, 1. 6, c. 31, . 3 in fine u 4; BbIIIeyIOMAHYTOE
peurenne mo neny losnpmepa, c. 18, m. 35 in fine; pemlenne mo neny Jliomuke,
Besnkacema n Koma or 28 moabpa 1978 r. Cepua A, T. 29, c. 17—18, n. 42; n
peliterne 1no nenxy Mapxkce ot 13 mioHa 1979 r. Cepua A, T. 31, c. 15, . 31). B
0COOEHHOCTY 3TO OTHOCUTCSA K IIPaBy ZIOCTYyIIa K IIPaBOCYAMIO B CBETE TOTO 3Hade-
HIA, KOTOpOe UMeeT B JeMOKpaTUYeCcKOM oOIlecTBe IIpaBO Ha CIIpaBelJIMBOe
cynebuoe pasbuparesbcTBO (cM. mutatis mutandis pelleHne 1o nenay lenbkypa
oT 17 auBapa 1970 r. Cepua A, T. 11, c. 15, m. 25). ITosToOMy HaJJIeKUT yCTaHO-
BUTB, OyzeT Ju obpaliieHue r-3xu Oiipu B Bricoknit Cyn 6e3 momolny aaBoKaTa
3(pEeKTUBHBIM, CMOKET JIM OHA NPaBUJIBHO M yOedUTeJIbHO INIPEeACTaBUTL CBOE
JieJio.

Baraaner Ha 3Ty npobsemy IIpaBurenbeTBa 1 KoMuccun mpoTHBOIIOJIOMKHBL
Cyny mpezcTaBJsdeTcsa OYeBUIHBIM, YTO 3aABUTEJNb OKasdajlach Obl B HEBBITOJHOM
TIOJIOOKEHUNM, ecJIy OBl ee MysKa IIPeJICTaBJAJ alBOKaT, a ee HeT. KpoMme Toro, Io
mHeHUo Cyza, 61710 ObI HEpeaJMICTUYHO II0JIaraTh, YTOOBI 3aABUTEJb MOTIJA ddo-
PEeKTUBHO BeCTM CBOe JieJlo, JajKe C yd4eTOM IIOMOIIM, KOTOPYIO, KaK IOoIYepKU-
BaJI IIpesicTaBUTeJb IIpaBUTEINIbCTBA, Cyibs OKa3blBaeT CTOPOHAM, KOTOphBIe neli-
CTBYIOT JIMYHO.

B Vpnaunum peltleHne o pasfesIbHOM IIPOKMBaHUM CYNPYToB HeJb3dA IOJY-
YUTb B OKPYYKHOM cyZle, TJie Ipolleflypa OTHOCUTEJIbHO IIpOCTa, a TOJIbKO B BHI-
cokoM cyze. CrernmasctT B objacTy ceMeliHoro mpaBa Jlpnawaum, r-H AJsaH
Ix. IITaTTep cuntaer Bricokuit Cyn HauMeHee NOCTYIIHBIM B CHUCTeMe IIpaBOCY-
I1s He TOJIbKO IIOTOMY, YTO “IJIaTa 3a NpPeACTaBUTEJbCTBO B HEM OdYeHb BeJN-
Ka”, HO TaKKe U B CUJIy TOTo, 4YTO “Ipollefiypa obpallleHUs C MCKaMM O4YeHb
CJIO’KHA, B YaCTHOCTM C MICKAMM O pa3/ieJIbHOM IposkuBaHum cynpyros” (Family
Law in the Republic Irland, Dublin, 1977, p. 21).
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Takolt mpoliecc IOMMMO TOTO, UTO OH 3aTparuBaeT JAeJIMKaTHbIE BOIIPOCHI
npaBa, TpebyeT 0OKa3aTeJbCTB CYIPYKECKO} MBMEHBI, IIPOTHBOECTECTBEHHON
MIPaKTUKYM MHTMMHBIX OTHOIIEHMI MJIM, KaK B HACTOAIIEM cjyuae, KeCTOKOCTH,
JUI yCTaHOBJIEHNA (PaKTOB IIPUXOAUTCA O0OpallaThCA K OKCIIEPTaM, MCKATb CBU-
JleTeJiell, KoTopble OyAyT BbIBBaHbI B CyJ U JoIpolleHbl. Bojee Toro, cropsl
MeXKJy CTOPOHAaMM YaCTO HaCTOJIBKO OMOIVIOHAJIbHBI, UYTO MEIIAIOT 00bEKTVBHO-
MY pacCMOTpPEeHMIO feJa.

ITo stum ocHoBaHMAM Cyz cunTaeT COBEPIIEHHO HepeaJIbHBIM, YTOOBI UeJo-
BeK, HaXONAIIMIICA B TaKOM IIOJIOKEHUM, KaK I-)Ka Oipu (cM. II. 8 BbIllle), Mor
9 (PEeKTUBHO BECTU CBOE COOCTBEHHOE JeJio. OTa TOYKA 3PEHUA IOJKPEeIlIAeTCH
oTBeTaMu IpencraBuTesa IIpaBurenspcTBa Ha Bonpockl Cyna, KOTOphle ITOKa3bI-
BaIOT, YTO 3aABUTEJIb OBLI IIPEJICTaBJIEH aJBOKAaTOM BO BceX 0e3 MCKJIoUeHNA 255
cynebHBIX IIpolieccax O pas3feJIbHOM IIPOYKMBAHUY CYIIPYTOB 3a IepUoJ ¢ AHBapdA
1972 r. no mexabpp 1978 r. (cm. mm. 11 BhIIIe).

Cyn nmejaeT BBIBOJ, U3 BBIIIECKAa3aHHOTO, YTO BO3MOXKHOCTb IIpeJiCTaThb Ile-
pexn Boicokum Cynom JMYHO He faeT 3aABUTENIO D(PMEKTUBHOTO IIpaBa JOCTYIA,
a IOTOMY He IIpeJicTaBJseT coboli BHyTpPeHHEro CpesiCTBa 3alllUThl HAPYIIEHHOTO
IIpaBa, MUCIIOJb30BaHMe KoToporo Tpebyer cratha 26 (cm. m. 19 (b) BbIme).

25. IIpaBMUTEIBCTBO CTPEMUTCA IIPOBECTY Pas3JiMule MeXy HaCTOAIIUM CJIy-
yaeM 1 nejioM ['osiiepa Ha TOM OCHOBaHMM, YTO TaM 3afBUTEJNb ObLI JIMIIEH JIOC-
TyIa K IPaBOCYIMIO B CUIY “O00BbEKTUBHOTO IIPENATCTBUA’, TIOCTaBJIEHHOTO Ilepes
HJM ToCyapCTBOM: MMHMCTP BHYTPEHHUX JieJI 3allPeTUJI eMy o0paIlaTbca 3a KOH-
cyJbTalMell K aaBoKaTy. IIpaBUTeJIbCTBO yTBEPIKIAJIO, UTO, B IIPOTMBOIIOJIONK-
HOCTb DTOMY, B JIaHHOM JieJle HeT “00'bEKTMBHOTO IPEIATCTBUA”, UCXOLAIIETO OT
rocyfapcTBa, ¥ HeT YMBIIIJIEHHbIX IeMCTBUII CO CTOPOHBI IOCJIeQHETro, IIPeIAaT-
CTBYIOIIUX JOCTYIly K IIPaBOCYZMIO; OTCYTCTBME JIOCTYIIA VIMEJIO MECTO SKOOBI He
Gyarofaps BJIACTAM, & €IMHCTBEHHO U3 JIMYHBIX OOCTOATEJIbCTB I'-3KM Jipu, 3a
uro VIpJaHANMIO HeJb3s CYNTATh OTBETCTBEHHOIL.

XoTa pasnuume MeXIy OOCTOATeJNIbCTBAMM 3TUX JIBYX JeJl OTMedeHo, Oes
coOMHeHMd, npaBuybHO, CyJl He corjlaceH C BBIBOJOM, KOTOPBIN JleJlaeT M3 HETo
IIpaBuTenbCTBO. Bo-nIepBhIX, haKTHUeCKOe NPENATCTBYE MOYKeT HapyIlaTh KoH-
BEHILMIO TOYHO TaK 'Ke, KaK ¥ IOPUAMNYEecKoe (CM. BBIIIEYIIOMAHYTOE PeIIeHNe II0
neary T'onmnepa, c. 13, n. 26). Bosee Toro, BbInoJHeHNe 004A3aTeJIbLCTB 110 KoHBeH-
1y TpebyeT BpeMeHaMM COBEPIIEHMA CO CTOPOHBI TOCYAapCTBa OIpeJleIEHHBIX
IIOBUTUBHBIX NIeMICTBUII; B IONOOHBIX OOCTOATEJBCTBAX TOCYNapCTBO HE MOXKET
IIPOCTO OCTaBaTLCA ITACCUBHBIM M “ 3afABUTEJIb ObLI IIPEeACTaBJIEH aJBOKAaTOMHET
MecTa pas3jn4uio MexXay AelicTBreM U yiyuieHneM” (cMm. mutatis mutandis Bblile-
YIIOMAHYThIe pellleHuA 1o nesqy Mapxke, c. 15, . 31, u pellenue mno geiuy /e
Buavde,Oomc u Bepcun npomue Beaveuu, T. 14, c. 10, m. 22). O6a3aHHOCTL 00ec-
I1eYnTh 3(pPEKTVBHOCTD IIPaBa JOCTYyIIa K IIPaBOCYANIO IIOAIaIaeT 1101, KaTETOPIUIO
TaKUX 003aTeJIbCTB.

26. OcHoBHOII noBox IIpaBuTeJsbCTBa CTPOUTCA Ha HECOIJIACUM C MHEHMEM
Komuccun, nosararoieit, 4To ¥ OpM TI'paskJaHCKO-IIPABOBBIX CIIOpaX Tocynap-
CTBO JIOJKHO IIPEJIOCTABJIATh OeCINIaTHYIO Iopuandeckyo nomolrs. Ha camom nese,
yTBep:knaeT IIpaBuTesbcTBO, KOHBEHIIMA TOJIBKO ONMH pPas3 I'OBOPUT O TaKOI IO-
Moy — cTaThd 6 I. 3 (¢) — IPUMEHUTEJbHO K YIOJIOBHOMY IIpOlleccy M TO C
oroBopkamu. Jla 1 npakTuKa caMmoii KoMuccenn He naeT MIpMUMepPOB IIPUBHAHNUA IIpa-
Ba Ha 0eCIUIaTHYIO IOPUANYECKYIO IIOMOIIb NPY NpyuMeHeHUn crateu 6 m 1 Kon-
BeHruu. VMpaauaaua npu patuduranuy KoHBeHIMN clesajla HAMePEHHO OrOBOPKY
OTHOCHTEJIBHO cTaTby 6 I 3 (C) orpaHMYMB CBOM 00s3aTeJIbCTBA IIO IIPaBOBON
IIOMOIIM II0 YTOJIOBHBIM AesiaM. OTciofia, OJlHAKO, He cyenyeT a fortiori BbIBOL O
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TOM, YTO OHa T€M CaMbIM MOJIYaJIMBO COTJIACUJACh IPENOCTaBJATL HeorpaHUYeH-
HYIO IIPaBOBYIO IIOMOII[b II0 TPaskJaHCKUM JejlaM. LOHBeHIMA He JIOJIPKHA TOJIKO-
BaTbCA TaKMUM 00pas30M, YTOOBI IOATAJKMBATh rocyJapcTBa Ha IIyTH DKOHOMUYeC-
KOTO M coIMaJibHOro mporpecca. OH JOJI3KeH HOCUTB IIOCTENEHHBI XapaKTep.

Cyn cosHaeT, 4TO JaJibHelilllee OCYyIIeCTBJIEHNE COLMAJIbHO-DKOHOMUYECKIUX
IIpaB B BHAUYNTEJIbHOV CTeIleHM 3aBUCUT OT IIOJIOMKEHNS — 0coOeHHO (pMHaHCOBO-
ro, — B rocyJapcTBaX, 0 KOTOpPBIX uzaeT peub. C Apyroii cTopoHbl, KoHBeHNUA
JIOJIKHa TOJIKOBATbCA B CBeTEe CETOJHAIIHUX YCJIOBUI (CM. BBIIIEYIIOMAHYTOE pe-
meHne 1o nexy Mapke, c. 19, m. 41), 1 oHa HaIleJleHa Ha peaJIbHYIO U IIpaKTUdec-
KYIO 3allIUTy YeJIOBEKa B TeX o0JacTAX, e oHa AelicTByeT (CM. II. 24 Bblite). XoTd
KonBeHIMA TOBOPUT IVIaBHBIM 00pas30oM O TPasKJAaHCKUX U MOJUTUYECKUX IIpaBax,
MHOTMe 13 HUX B IIpollecce peajm3aliuy IPpMUodOpeTaroT 4epThl U BeNyT K IIocJel-
CTBUSAM collMaJIbHO-dKOHOMMYecKoro xapakrepa. Iloatomy Cyn, kak n KoMmucens,
cyyTaeT, 4TO TO OOCTOATEJBCTBO, YTO TOJIKOBaHMe KOHBeHIMM MOIKeT 3aTpo-
HYTb U COI[MaJIbHO-DKOHOMMYECKYI0 cdepy, He JOJIKHO caMo IIo cebe OBITH pe-
MIAIOIMM apryMeHTOM IIPOTMB TaKOTo TOJIKOBaHMA; KECTKOl IPaHUIbI MeXIY
3TOI cpepoit u conepskaHneM KoHBeHIUN He CyIIeCTBYeT.

Bosiee Toro, Cyn He pasnesideT TouKy 3peHmus IlpaBuTesbecTBa IO NHOBORY
BbIBOJIOB Komucen.

OneHky cuTyanum T-Ku OVipu He IOJYUMBIIEN JOCTyIa B Cy[ He cledyeT
pacnpocTpaHATb Ha BCe CUTyallMy, IPeJMeTOM KOTOPbIX ABJIAIOTCA “TrpaskIaHC-
KIe IpaBa 1 00s3aHHOCT . B oIlpeieIeHHBIX 00CTOATEIbCTBAX BOBMOMKHOCTD IIPe-
cTaThb Ilepef CyZOM JIMYHO, HO Oe3 IIOMOIIM aJBOKaTa, OyZeT oTBedaTb TpeboBa-
HUAM cTaTbu 6 1. 1; 5TO He MCKJIIOUEHO Ja’ke B OTHOILIEHMM JOCTyNa B Bblcokmii
Cyn. Ha mpaKTuKe MHOTOe 3aBJMCUT OT KOHKPETHBIX 0OCTOATEJILCTB.

TapanTupysa TaxymuMcesa sdpdpeKTUBHOe IPaBo OCTyINa K IIPaBOCYAMUIO IIPU
oIpefieJleHNN UX “rpaskJaHCKUX IIpaB U obsA3aHHOCTel”, cTaThdA 6 1. 1 ocTaBJsAeT
rocyZlapcTBY CBOOOZY BBIOOPa B JICIIOJIB3OBAHUN CPEJICTB A 9Toi ey Cucrema
OKa3aHUA IOPUIMYECKON IoMOINY, KoTopas BBoOAUTCA celiyac B lpiaammgum g
el B cpepe ceMmeliHoro mpaBa (cM. IL 11 BeIIe), cocTaBjiseT ONHO M3 TaKUX
CcpelicTB, HO MMeIOTCA U Jpyrue, TaKMe KaK, HaIpuMep, YIpOIlleHMe IIpoleny-
pel B sobom cayuae B dpynrimumu Cyna He BXOAUT PeKOMEHMOBATb, a TeM bOojee
IpeAnNCHIBATb, KaKle Mephl cllefyeT NPUHMMAaTb, Bce, YTo TpebyeT KoHBeH-
LM, — DTO, YTOOBI JINIIO PeaJsIbHO II0JIb30BAJIOCH CBOMM IIPAaBOM JOCTYIIA K IIpa-
BOCYAMIO Ha yCJIOBMAX, He NIPOTUBOpeUalux cratbe 6 . 1 (cM. mutatis mutandis
peliieHne 1o aesty HarmoHaJspHOTO Impodpcorosa nosmiyy Besbrum ot 27 okTabpsa
1975 r. Cepua A, T. 19, c. 18, . 39 u BbIIIeyIOMAHYTOE pelleHKe II0 HeJy
Mapxke, c. 15, m. 31).

BriBog, crenaHHBII B KOHIe II. 24 BbIIlle, He NoApasyMeBaeT TaKuUM obpa-
30M, YTO TOCYZ@apPCTBO IOJKHO IIPEJOCTaBUTH OECIJIATHYIO IIPaBOBYIO IIOMOIIbL
IIpM pas3pellleHNN BCeX CIIOPOB, OTHOCAIIMXCA K “TpaskJaHCKUM npaBaMm’. KoHBeH-
nuA He JaeT OCHOBaHWUII JJIA TaKOTO INMPOKOIO BbIBOJA.

Cratpa 6 m. 3 (C) OTHOCUTCA TOJIBKO K YTOJIOBHOMY IIpolieccy. OnmHako, He-
CMOTPA Ha OTCYTCTBUe IIOJOOHOrO NpaBuUjia JJIA CIIOPOB II0 TPasKJaHCKUM JeJjaM,
cTaThA 6 I 1 MOXKeT B HEKOTOPBIX CJIydadaX MOHYsKAaTh TOCYIapCTBO IIPeloCTaB-
JIATH IIOMOIIlb aJIBOKaTa, KOTJla OHa HeobxoayuMma aJsd obecliedeHNsA PeaJIbHOTO J10-
CcTyIla K IIpaBoCyAMIO JubO IO IPUYMHE TOTO, UTO IO OIpeJieJIeHHBIM KaTeropu-
AM JieJl I0pUANYecKoe IIPeJCTaBUTEIbCTBO ABJIAeTCA 00A3aTeJIbHBIM 110 BHYTPEH-
HeMYy 3aKOHOJaTeJIbCTBY HEKOTOPBIX TOCYydapCTB-yYaCTHUKOB, UJIM B CUJIY CJIOMK-
HOCTM IIpoliecca.
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OroBopky VpJsiaHAuM OTHOCUTEJIBHO CTAThM 6 II. 3 (C) HeJIb3d TOJIKOBATh Kak
OTHOCAIyIOCcA K 00A3aTeJbCTBaM II0 cTaTbe 6 II. 1: COOTBETCTBEHHO, OHA He MMe-
eT OTHOIIEHNA K JeJly.

27. 3asABUTEJNIb He CMOIVIa HaliTM aZjBOKaTa, KOTOPBIN 3aX0TeJl Obl IpeJicTaB-
JATb ee B cygde. KoMmuccua cresaja BBIBOJ, UTO IIPUYMHA DTOTO — HEBO3MOMK-
HOCTb OILJIATUTh PacXOJbl, C 3TUM CBs3aHHbIe. [IpaBUTENLCTBO BBIPA3UJIO COMHE-
HJe II0 IIOBOXY IIOZ0OHOro BBIBOZA, HO CyJ HaXOAUT €ro IpPaBJONONOOHBIM, eMy
He OBLIO IIpeJICTaBJIEHO HMKAKUX OIIPOBEPTAIOIINX €ro JI0Ka3aTeJIbCTB.

28. YunTbsiBas Bce obcToATesbcTBa feja, Cyn HaXOOUT YTO T-3Ka Oipu He
UMeJa peaJibHOTO IIpaBa AocTyma B Beicokuit Cyn njia pellleHua BolIpoca O pas-
JleJIbHOM IIpoKMBaHUM cynpyros. CooTBETCTBEHHO, UMeJIO MeCTO HapyllleHKe cTa-
Tbu 6 1. 1.

II1. O cratbe 14 B codeTaHuu co crarbeit 6 m. 1

29. TlockoJybKy pellleHMe O pa3fesIbHOM HIPOXKMBAHUM CYNPYroB KaK cpef-
CTBO 3all[UThl HapyLIEHHOTO IIpaBa IOJYy4YUTb ropas3fio Jierde TeM, Y KOI'o ecThb
dprHaHCOBBIE CPEJICTBA, YeM TeM, Y KOro UX HeT, 3afABUTeJb cuuTaeT cebs ixep-
TBOJ AVCKPUMMMHALNMM II0 “VMYIeCTBEHHOMY IIPM3HAaKy’ B HapyIleHUe CTa-
T 14 B codeTaHMu co cratbeli 6 m. 1.

Komunccua npunepsxkmubajiack MHEHNs, YTO B CBeTe ee BBIBOJla IIO IIOBOAY
craTeu 6 1. 1 paccMaTpuBaTh 3adABJIEHNE IO YIJIOM 3PE€HUA CTaTby 14 HeT HeoO-
xonumocTu. IIpaBuUTeNbCTBO HMUYETo He 3aABUJIO 110 BTOMY IIOBOAY.

30. CraTba 14 He nmelicTByeT caMOCTOATeJIbHO, OHa IIpeJicTaBJIAeT coboil oco-
OBl MHCTPYMEHT BaIUThI (3alIpeT NUCKPYMMHAIMI) KasKJIOTO M3 IIpaB, OXpaHde-
MbIXx KouBeHmuei (cMm. inter alia BBIIEyIIOMAHYTOe pellleHMe Io neyy Mapkc, c.
15—16, m. 32). CraTby, BOIJIOLIAOIIME 5TU IIpPaBa, MOTYT OBITb HapylIeHbl Kak
TaKOBBIE M/MUJM B codeTaHuu co cratbeil 14. Ecom Cyzn HaxomuT, YTO HapylleHue
onHON M3 cTaTeil KoHBeHINMM CBA3aHO TaKiKe C HapylleHMeM cTaTbM 14, To oH
JIOJIKeH TaKKe pacCMOTpeThb JeJIo B CBeTe IIOCJIefHell CTaTby, OCOOEHHO ecJyu
odeBIJHOe HEPaBEeHCTBO B CBA3M C JCIIOJIb30BaHMEM IIpaBa, ABJIAIOIIEToCA IIpes-
MeTOM cIIopa, IIPeJICTaBJIsAeT coboii CyIleCTBEHHBIN acnekT gesa. OnHaKO 3TO He
OTHOCUTCH K HapyLIeHMIO cTaTbM 6 I 1, ycTaHOBJIEHHOMY B JJaHHOM JieJie; COOT-
BeTcTBeHHO Cyz He cumTaeT HEOOXOIMMBIM pacCMaTpPMBaTh JaHHOE NIeJI0 B CBETE
craTbu 14.

IV. O cratwe 8

31. T-sxa Oiipu yTBepskIaeT, 4To, He obecIleYMB JOCTYIIHON cynebHOI IIpo-
Lleyphl II0 BOIIpocaM ceMeliHoro Ipasa, VIpjauaua He mpoABuUJIa yBasKeHNUA K ee
ceMelHO »KM3HM, HapyIIMB TeM CaMbIM CTaTbhI0 8, KOTopad IJacuUT:

“l. Raskaplil 4eJloBeK MMeeT IIPaBO Ha yBajKeHMe ero JIMYHON M ceMelHol
JKMBHM, HeIIPMKOCHOBEHHOCTM €TO0 KUJNINA M TaliHbl KOpPeCIOHIeHINIL.

2. He pomyckaeTcsa BMeIlIaTeJIbCTBO CO CTOPOHBI FOCYAapCTBEHHBIX OPTaHOB
B OCyllleCcTBJIEHME DTOTO IIpaBa, 3a MCKJIOYEeHNEM BMeIaTeJIbCTBa, NPeyCMOT-
PEHHOTO 3aKOHOM JM HeoOXOAVMOro B JIeMOKpaTHdecKoM oOIllecTBe B MHTepecax
roCyZlapCTBEHHOJ 0e30IacHOCTM ¥ OOII[eCTBEHHOTO CIIOKOVCTBUA, DKOHOMUYECKO-
ro 6J1arocoCTOAHMUA CTPaHBI, B LeJIAX NpPeNoTBpallleHNs OecropAAKOB UM IIpe-
CTYIJIEHMI, AJIsT OXPaHbl 30POBbsA WMJIM HPaBCTBEHHOCTM MJIM 3allUThI IpaB U
cBobon Apyrux Jmiy”.
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B cBoem goxname Kommuccusa BbIpasuiyia MHeEHMe, YTO B CBeTe ee BbIBOZAA O
HapylIleHuu ctaTby 6 I. 1, HeT HeoOXOAMMOCTY paccMaTPMUBaTh KaJlo0y Ha IIpeji-
MeT cobaronieHua craTby 8. OQHAKO BO BpeMs YCTHBIX CJIYIIAHUI TJIaBHBIN IIpesi-
CTaBUTEJIb YTBEPIKAAJ, UTO Oblyla HapyIlleHa 1 9Ta cTaTbdA. JJaHHOe yTBepsKIeHMe
ocniapuBaJiocs IIpaBUTEIBECTBOM.

32. Cyn He cuMTaeT, 4TO MOYKHO 'OBOPUTh 0 “BMemlaTesbcTBe” JVlpjaunauu B
YACTHYIO MJIM CEMENHYIO *KUBHb I'-3KM JIpM, KoTopas KaJyeTcd II0 CyLIeCcTBY He
Ha JlefiCTBUA rocyJapcTBa, a Ha ero despeiicTBue. OHAKO, XOTA OCHOBHON 3ala-
4yell cTaThby 8 ABJAeTCA 3alUTa MHAMBUA OT IIPOMBBOJILHOIO BMEIIATeJIbCTBA CO
CTOPOHBI OPTaHOB TOCYAapCTBEHHOI BJACTM, OHa He IIPOCTO 00A3BIBaeT rocynap-
CTBO BO3J[ePsKaThCA OT TAKOTO BMeIllaTeJbCTBa: IIOMI/MO STOI0 HETaTUBHOTO IIpe-
MycaHUA U3 Hee MOTYT cJeIoBaThb U IO3UTUBHBIE 00A3aTebCTBa, HEOT'beMJIeMble
OT peaJIbHOTO yBasKeHMA HacCTHON MJIM ceMelHOM KM3HM (CM. BbIIIEYIOMAHYTOe
peliteHne no mexy Mapke, c. 15, m 31).

33. MHorne acnekTbl YaCTHOI MJIM CeMelHOoM sxu3HU B VIpjaHaum perympy-
I0TCA 3aKOHOM. B ToM, uTo KacaeTcsa Opaka, OH IIpPeJIMChIBAET COBMECTHOE IIPO-
JKIBaHIE CYIPYroB, HO B HEKOTOPBIX CJIydadX BO3MOXKHO B cyneOHOM HopsAnke
YCTaHOBUTb pasJieJIbHOe IIPOXKMBaHMe, 5TO PaBHOCUJIBHO IPUI3HAHUIO TOTO pak-
Ta, YTO 3alllYTa YAaCTHOM MJIVM CeMeiHOI KM3HJ MOYKET MHOTZa TpeboBaTh OCBO-
GoxIeHNsA OT 00A3aHHOCTY COBMECTHOI'O IIPOYKMBaHUSA.

JlelicTBUTeJIbHOE yBasKeHMe YaCTHON MJIM ceMeltHON »KU3HM obsasbiBaeT JIp-
JAaHAMIO CO3JaTh CpefcTBa IIPaBOBOI 3allMThl IIO-HACTOAIIEMY IOCTYIIHbIe KadK-
oMy, KTo Io)KeJlaeT NpuberHyTs K HUM. OfHaKo 3aABUTEJNIb TAKOBBIX He UMeJia;
He MMes BO3MOXKHOCTU obpaTuTbca B Bbicokmuit Cyn (cm. m. 20—28), r-ska Siipu
OKa3aJlach He B COCTOAHMM IOJIyUYNUTh IOpUANYECKoe MOoATBepsKAeHNe PpaKTa pas-
JleJIbHOT'O IIPOYKMBAHUA U TeM CaMbIM CTaJla YKepPTBOJ HapyllIeHUd CTaTbu 8.

V. O crarwe 13

34. YTBepskIad, 4To OHa ObLIa JuIlleHa 5(PeKTUBHBIX CPECTB IIPaBOBOI
3allNTHI OT 00JKaJyeMbIX HapyIIIeHNI ITyTeM obpallleHNs B ToCyZapCTBEHHBIN OpraH,
r-sKa OipyM CcChLIAeTCsA Ha CTaThbio 13, KOoTopas IJIacuT:

“Kakblil YeJIoBEK, UbY IIpaBa M CBOOOALI, IPU3HAaHHbIEe B HacToAlleil KoH-
BEHI[MM, HapYIIIeHbI, IMeeT IIPaBo Ha 3(pQeKTUBHBIE CPEJNCTBa IIPaBOBOI 3allly-
THI Ilepe]] TOCYLapCTBEHHBIM OPTaHOM Jla’ke B TOM cJydae, ecyl TaKoe Hapylle-
HJI€ COBEepIIEHO JIMIIaMM, e ICTBOBABIIMMM B O(PUIVAJIBEHOM KadecTBe”.

Kommccusa Bblpasmia MHeHUe, YTO B CBeTe ee BbIBOJA O HapYILIEHMM CTa-
Te1 6 1. 1 paccMaTpuBaTh KaJjio0y B cBeTe cTaTby 13 HeT HeobxoxumocTn. IIpaBu-
TeJIbCTBO HMKAKUX 3asfBJIEHUI 10 JaHHOMY BOIIPOCY He IeJIaJIo.

3b. I'-oxa Oifpu XoTeJja OCYIIECTBUTH CBOE IIPAaBO Ha pas3lesbHOEe IIPOKIUBa-
HIle CYIIPYTOB, IPeAYyCMOTPEHHOEe 3aKoHoAaTeabcTBOM Vpmaunuu. Cyn yixe yka-
3aJI, YTO dTa CUTyalud HoAlaziaeT IION “rpaskJlaHCKMe IIpaBa’ B CMBICJE CTa-
e 6 1. 1 (cM. . 21 BBINIE), M cUMTaeT, YTO CcTaTbA 8 obasbiBaeT VIpmaumuio
IIPEIOCTaBUTE B PaCIOpsAMXKeHNe I-oKe Oipu peaslbHYI0 BO3MOYKHOCTD OCYIIIECTBUTD
B cyZebHOM IOpsAZiKe CBOe IIPaBO Ha JIMYHYIO KMBHb (CM. I 33 Bbllle). Tak Kak
cratey 13 1 6 . 1 B TaHHOM KOHKPETHOM JieJie NOIIOJIHAIT ApYTr npyra, Cyn He
BUAUT HEOOXOOMMOCTY OIIPeNeIATh, COOJIIONeHb] UM HeT TpeboBaHNA ITepBoii cTa-
TBU: OHM MeHee JKeCTKMe J ITOJIHOCTBIO IIOIJIOIIAaI0TCA TpeboBaHMAMM IIocJeNHell
craThu (cM. mutatis mutandis BBIIIEYyIOMAHYTOe pellleHNe 1o neyy e Buawle,
Oomc u Bepcun npomus Beaveuu ot 18 mionHa 1971 r. c. 46 m. 95).
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VL O crarwse 50

36. Bo BpeM#a caylaHuii aiBoKaT 3aaBUTeNA MHpopMuposaga Cy, 4To ecan
OyneT nmpusHaHO HapylleHNe KOHBEHIMM, ee KJIMEHT XOTeJa Obl IOJYyYUTH CIIpa-
BeJIMBOe BO3MellleHNe B COOTBETCTBIe co cTaTbell 50 Mo TpeM IIyHKTaM: peaJjlb-
HBII JOCTYII K CpeJicTBaM IIPaBOBON 3allUThI IPM KPYylIeHUM Opaka; NeHe)KHad
KOMIIEHCAIMA 3a 00JIb, CTPaJaHMA M INYLIEBHbIE NEPEKVBAHUA; JeHEeKHaA KOM-
IIleHcallsA 3a IIOHEeCEeHHble PacXo/bl, IJIaBHBIM 00pa30M pacxXofbl Ha OILIATy aliBO-
KaToOB M ApYyrue TpaThl CIelMaJIbHOTO XapaKTepa. BeauumHa KoMIIeHcaluy IIO
IIocJIeJHUM ABYM IIyHKTaM He Oblja oIlpejieJieHa.

IIpaBuTeNbLCTBO He BBICKas3aJlo CBOMX 3aMedaHMII II0 BOIPOCY O IpUMeHe-
Hun craten 50.

37. CooTBETCTBEHHO, XOTA YKa3aHHBIN BOIIPOC I ObLI IIOCTaBJIEH HA OCHOBA-
Huu 1. 47 bis PernamenTta Cyna, oH ellle He TOTOB A pellleHnda. Takum obpasoM,
Cyn 00s13aH OTJIOKUTD PEIIeHe 3TOr0 BOIIPOCa VM ONPEeIUTh NaJIbHENMIIYO IIPOo-
Leypy, IPUHIMas BO BHUMaHNe BOBMOYKHOCTD COIVIAIIeHUA MeMXKAY UOCyAapCTBOM-
oTBeTYMKOM 1 3asaBuTeseM (ctaTtbyu 50 1. 3 m 5 Persamenra).

I10 3TNM OCHOBAHMUIM CY [

L. O npeaBapureabHbIX Bozpakenusax IlpaBsurenncTea

1. Omeepz equHOrIIacHO Bo3pakeHnue IIpaBuTesnbCcTBa 0 ABHOM HEOOOCHOBaH-
HOCTU 3KaJIOObI;

2. Omeepz IIeCThIO ToOJIOCAMM IIPOTUB OJHOTO IIEPBYI0 YacThb BO3PaKeHUA
IIpaBuTENLCTBA O TOM, YTO BHYTPEHHIE CpeJZiCTBa IIPABOBOI BaI[UTHI He OBLIN
ucdepnassl (. 19 (a));

3. [IpucoeduHus eAVHOTJIACHO K PaCCMOTPEHMIO I10 CYIIECTBY, BTOPYIO YacTh
BogpaskeHuda (. 19 (b)), HO IIecThIO roJiocaMy IIPOTUB OJHOIO OTBEPr €ro IocJje
paccMOTpeHus Io CYIIECTRY;

II. O cymiecTBe pmeJia

4. [lTocmaxogun MATHIO TOJIOCAMMU IIPOTUB IBYX, UTO ObLIa HapyllleHa CTa-
TbA 6 1. 1 KouBeHIN, B3ATasA B OTIEJLHOCTH,

5. [Tocmanog8ua YeTBIPHBMSA TOJIOCAMU IIPOTUB TPeX, YTO HET HEOOXOAMMOCTU
paccMaTpuBaTh AeJio B cBeTe cTaThby 14 B codyeTaHMUM co craTbelt 6 m. 1.

6. I[Tocmanogua 4eThIPbMA ToJIOCaMY IIPOTUB TPeX, UTO ObLiIa HapyllleHa CTa-
TbdA 8;

7. Ilocmanogu.n 4eThIPbMSA rojlocaMy IIPOTUB TPeX, YTO HeT HeoOXOAUMOCTU
paccMaTpuBaTh JeJio B cBeTe cTaTby 13;

8. Ilocmanosu.nr eIMHOIJIACHO, YTO BOIIPOC O NpMMeHeHUM craTbu 50 ellle He
TOTOB JJIAl pelleHud;

COOTBETCTBEHHO,

(a) omxaadvieaem pellleHNe NaHHOTO BOIIPOCa ILIEJVKOM;

(b) npuenawaem Komuccuio npencraBuTb Cyny B TedeHMe NIBYX MecdAlleB
riocJie TIOJydYeHMs HaCTOSALIero pelleHus 3aMedaHnsa KoMmuccuy mo faHHOMY BOII-
pocy, BRJIOYasa yBeOMJIEHNE O MMUPOBOM COIJIAIIIEHNM, KOTOPOrOo MOIJIM OBI Joc-
Tn4ub IIpaBUTEILCTBO U 3asBUTEJIb,

‘ Russian case-law collection 2.p65 279 09/08/00, 15:12



280 Cbopunur pemrennit Esponerickoro Cyza mo mpaBaM deJoBeKa

(c) omxaadvleaem pellleHNe BoIlpoca O JaJibHeliIlell mpouenype.

CoBepllleHO Ha aHIVIMICKOM U (PPaHIy3CKOM A3bIKaX, 00a TeKCTa ABJIAIOTCH
ayTeHTUYHBIMU, U OIvIallleHo Bo JIBoplie npaB dejioBeka B CTpacbypre 9 okTaAOpsa
1979 r.

Mapx-Andpe diiccen sepap Buapda
I'pegpve IIpedcedamentv

B cooTBeTcTBUM co cTaTheli 51 1. 2 KouBennuu u cratheli 50 1. 2 PersjamenTa
Cyna K HacTOAIeMY pelleHUIO IIPUJIAraloTCcsa ocoOble MHEHUA CyHeil.

OCOBOE MHEHME CYJAbHN O’TOHOXbIO

Tak KakK g He MOT'Y COIJIACUTBCA C OCHOBHOJ TeHJEHIMEN U IJIaBHBIMM BBIBO-
namu peiennsa Cypna, MHe JyMaeTcd, A JOJIKEH BHadaJjle MBJIOYKUTL ODIYIO IIO-
3UIMIO, a 3aTeM BKpaTIle paccMoTpeTh pellleHnsa Cyna o 3aTPOHYTBIM CTaTbAM
Koupenmun.

A. Obwue 3amenanus

HuxkTo He craHeT ocrapmBaTh, YTo KOHBEHIMA He IpefycMaTpUBaeT IIpaBa
Ha IoJjiydyeHMe GecIIaTHOI IIPaBOBOI ITOMOIIM IO I'PaXaHCKUM JeJaM. OTO cJe-
ZLyeT 13 MHOTOYNCJIEHHBIX CyZeOHBIX JeJl U I[ETIOYKY COOBITUI, IIPUBENIINX K IIPU-
HATUI0 Komurerom MuHuctpor B mMapte 1978 r. Pesosmonuu (78)8, xotopasa mo-
BJIEKJIa MHOTOYVCJIEHHBIE IVICKYCCUM ¥ VICIIOJTHEHHBIE COYYBCTBMA COOOpasKeHMU:A
0 ’KeJlaTeJIbHOCTM PasdpaboTKM IOJIOMKEHMI O IIOMOIIM M KOHCYJbTAIMAX B yKa-
3aHHOJ obJslacTy. Pesosonma peKoMeHIoBajla IIPaBUTEIbCTBAM IOCYyIapCTB-dJIe-
HOB IIPMHATH MepBbl, KOTOPble OHU “COUTYT HEOOXOAVMBIMMU C LeJIbIO IOCTEeleHHO-
IO YKOpPeHeHMs NPWHIMIIOB, M3JIOXKEHHBIX B NpuoskeHnn” K Pesosonum. Otn
IPMHNUIIBEI — OecIyiaTHaA IIpaBoBas IIOMOIIb ¥ KOHCYJIbTalUM JJIA MaJIOMMYIIIUX.
CcplIKa Ha IIOCTEIIeHHOEe BHeJpPEeHNe DTUX IPUHIMIIOB IIOKAa3bIBA€T YUUTHIBAEMOE
pasinume cuTyaluu B rocypapcrBax-ydacTHukax. Jlo ceemenua Cypna 6bL10 Io-
BeleHO HaMepeHMe [IpaBuTesbCcTBa-OoTBeTUNMKaA BBECTM ZI0 KoHIA 1979 r. B 3ako-
HOZaTeJIbCTBO HOPMBI O IIpeJOCTaBJIEHNN IIPaBOBOJ IIOMOIIM 10 CEMEeNHbIM JleJIaM.
YunuTeIBad, 4YTO 3aKOHONATEJBCTBO COIMAaJbHO-PedOPMaTOPCKOTO XapaKTepa
oObIYHO 3a/lepsKMBaeTcs, A He IyMalo, YTO B JaHHOJ CBA3M HeJb3d CTaBUTb B
BUHY B3aJIeP’KKY C BBINOJIHEHNEM pekoMeHzaImii Komnurera MuHMCTPOB.

3asaBuUTeJb, 3Hasd, 4yTo KoHBeHIMA He IIpefycMaTpuUBaeT IIpaBa Ha IIOJIyde-
HIle IIPaBOBOJ IIOMOIIM, TEM He MeHee IIOJIaTaeT, YTO ee MPaBO JIOCTyIla B BrI-
coxkuit Cyn ObLJIO HapyIlIeHO OTCYTCTBMEM TaKoil IIpaBoBoOI momolu. B mognepsx-
Ky 9TOro yTBep:KIeHMA nutupyercda pemrenue Cyzna no geny Iosnmepa. Onaaxro
HY’KHO OTMETUTB, YTO TaM ObLJI IO3UTUBHBIN 3alpeT, IpenAaTcTBoBaBINil [osne-
PY HOJYyYUTE AOCTYI K MPABOCYAMIO, & ¥ I'—3KM OMPM HUKAKOTO IPENATCTBUA UJIN
3anpeta AJa obpamierns B Broicokuit Cyn He Oblno. He roBopa ysxe o mpaBe 1
cBobozie Jiroboro Jmila, Bo3OYyIUTE IpaskJaHCKoe JeJio B JioboMm cyne Vpsanmum,
6e3 copmelicTBMA MM BMeIllaTeJIbCTBa IIpeJicTaBUTeJIel I0PUANIECKO Tpodeccun,
HeT HMKaKUX JOKa3aTeJIbCTB, YTO T-iKa Jpy NpelIpuHAiIa Kakoe-JIubo ycumme
WUJIU TIONIBITKY, (popMaJIbHYIO MJIM HedopMaJbHYI0, YTOObl 00paTuUThCA B Bblcokmii
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Cyn niy BCTyIUTb B KOHTaKT C HUM. B To »Ke caMoe BpeMsI IOKYMeHThI, IIpeqbAB-
JIeHHBIe I'-)KOJf OVpM IOKas3bIBAIOT, YTO OHa CBOOOAHO KOHTaKTMpoBaja ¢ Kommuc-
cuell 110 IIpaBaM dYeJIoBeKa U BeJjla OOIIMPHYIO IIePeNUCKy C IePKOBHBIMU BJACTA-
MJ O BOBMOKHOCTY IIPM3HAHMA Opaka HUYTOKHBIM.

B nese o “OpopssxHmuecTBe” OTCyTCTBUME Cyla, KOMIIETEHTHOIO paccMaT-
puUBaTh $KaJIo0BI B cdpepe nelicTBusA ctaTeu 5 1. 4 KoHBeHNUM, O6BIJI0 00BABJIEHO
HammM Cynom HapyuleHneM KonBeHUun. B maHHOM fgejie Takoro yIyIieHUs HeT.
HacunTsiBaromuit 6ojiee coTHu JieT UcK B Boicokuit Cy o pasniesIbHOM IIPOYKUBa-
HUM HaXOIWJICA B pacHopAKeHUM -3y Jiipu. JJpeBHOCTb BTOro cpefCcTBa U Heco-
BEepIIIeHCTBO €To IOCJIeACTBUIL JarKke MPY IOJOKUTEJIbHOM PelleHUM, BO3MOXKHO,
criocobcTBOBaJIM TOMY, YTO K HEMY IIpuberaioT Bce peske U pesxe. OnHaKko ecTs 1
JIpyroe obobAcHeHNe. ATy MPOLENYPY CMeIINBalOT ¢ MCKOM O pa3BoJie a mensa et
thoro, 4To BeZeT K IIyTaHuUIle, T. K. pa3/ieJIbHOE IIPOKVBaHME CYIIPYTOB OTJIMYa-
eTcsd OT pasBojia B TOM BUJle, KaK OH IIOHMMaeTcA 0ObIYHO, T. . pa3BOJOM a vinculis.
T'opasno ynmobHee nobuBaTbCA pas3felbHOIO IIPOKMBAHUA Ha OCHOBAHUM COIJIa-
LIeHNsA CTOPOH, a ecJM "KeJjaTeJbHa 3allliTa OT YTPO3 MM (pu3MUeCcKOro Hacu-
JIUA, TO MOXKHO IIOJIyYUTBb 3allpeTUTeJbHBIN NpuKa3 B MecTHOM cygne. CyneGHoe
pellleHre O pas/ieJIbHOM IPOKMBaHNMM He MeHdAeT ceMelHOro cTaTyca CTOPOH U
He IIpeKpallaeT Opak. B To ke BpeMsa f coOIJIaceH, YTO BBIOOP IIPaBOBOII IIpoOIle-
IypBl, KOTOPOJ XO4UeT cJeloBaTh I-ka OIPU, ocTaeTcA 3a Hell.

OueBuAHO yMecCTHO cocJaThCA Ha (PaKThl M KOHCTATallMiO, cAeJIaHHble B
. 14 moksazma Kommceeny, He ycTaHOBUBIIE! KaKUX-JIMOO 0OCTOATEJILCTB, Kacaio-
muxced nosBefenusa Tumornu Iiipn. CyliecTByeT JOCTATOYHO MaTepuaJoB, TOKa3bI-
BalOIIMX, YTO Opak cymnpyroB Oipu pacnajcd. IIoHATHO, YTO B onMcaHUM aJBOKa-
Ta sKeHbl TUMOTHI O¥pNU NOJKEH BBITJIANETD IbAHNIEN 1 NeOoImpoM, Iepes; KOTO-
PBIM ero ’KeHa APOJKUT B IIOCTOAHHOM cTpaxe. KakoBsl ke cpakTeI? Toabko onuH
pas3 r-ska Oiipu IojaJja B CyJ, Ha CBOeTo My’XKa, oOBMHMB ero B HallaJeHUN.
B auBape 1972 r. MupoBoltl cynba omTpadoBaJ OTBeTUMKa Ha 25 II€HCOB, HO
OTKaBaJicAd BBIJATh IIPMKa3 OTHOCUTEJBHO JaJbHENIero IoBeJeHNs OTBeTYMKa.
OTK NefcTBUA CynbM oIpaBrayiu cebd, MOCKOJBKY C TeX IIop NpoTuB Tumoru
Ojipu He OBLIO 3aABJIEHO €r0 KEHOM HMKAKMX KaJiod II0 IOBOXNY NIPMCTaBaHMNA,
yTpo3 UJIM IONBITOK IIPOHNKHOBEHUA B ceMelHbIN noM. Bojiee Toro, mpene uem
OoH cTaJl be3paboTHBIM B Jekabpe 1978 r., Mysx NIaTuUJ eii Ha3HadeHHbIe CYJZIOM
aJMeHThl. PaKTHYecK! B CUIIy OOCTOATEJILCTB IIPOMBOIIJIO II0JIHOE PacCTaBaHMe
cynpyro. MeHa mopaskaeT, YTO He ObLJIO ceslaHO JNajske IIOMNBITKY IIOJIYUUTH
Kakoe-JIbOo 3aABJeHMe OT TumoTm OifpM, NOMMUMO yTBepPIKJIEHUA, YTO OH OTKa-
3aJIcA IPUIITY B KOHTOPY aJIBOKATa €ro ’KeHbI, YTOObI IIOAMICATh COIJIAIlIeHNE O
pasfesbHOM NposKMBaHUN. BrIsbiBaeT coskaJjeHme, uTo Cyn He cdeJsl YMeCTHBIM
rlocJIe[oBaTh cliepskaHHoCcTM KoMuccun, oTKasaBIleiica KOMMEHTHPOBaTh II0Besle-
HIe T-Ha Oipn.

Jpyras npuynHa, odeMy K IIOJIy4eHUIO CTaTyca PaslieJIbHOTO IIPOYKMBAHUA
yepes cyJ obpallaloTcA Bce MeHbIIle, COCTOMUT B TOM, YTO pellleH)e He pacTopra-
eT G6paka. Briso 6B HAMBHO MOJIATATb, YTO MPJIAHAIILI MOIJIM NPUOETHYTHh K pas-
Bomy a vinculis B mepuoz ¢ 1857 mo 1922 rr., Korzia cTpaHa HaxXoqUJachk B COCTaBe
Coennuennoro KoposiecTBa. Torzja okoH49aTeIbHOE pellleHMe IPMHAJIeKaJIo Bee-
Mmory1uel ITasaTe JIOpAOB; TOJBKO OHA MOIJIA Pa3opPBaThb IOPOYHBIN KPyT. To 06-
CTOATEJBCTBO, YTO OOpallleHNs K BTOMY CpeJCTBY 3a nepuon ¢ 1857 mo 1922 rr.
YMeJM MeCTO JIMIIb B ABaAIATH CJIydadX, IIOKa3bIBaeT, UYTO OBbLIO Obl OOJIBIIION
HaTSAXKOI CKas3aTb, YTO 5TO JaBaJlo PANOBBIM rpaskiaHaM JIpJgaHAuUM OPUON-
YeCKYyI0 BOBMOYKHOCTb PACTOPTHYTh Opak.
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ITopanoxk, ycraHoBjieHHbli KoHcTuryrment Vpsannuu, He BbISbIBaeT HUKa-
KMX coMHeHMI. [I1a HeKoTopbIX 4yeHoB Cyna $KeCTKOCTD ITO3UINY ITIOKaKeTCs He-
CKOJIbKO CTPaHHOJ, HO HY’XKHO IIOHATB, YTO Ha IPOTAKeHUu Oojiee cTa JeT Ipa-
BO B VIpJaHIAUM paccTaBJIAJIO MHOTOUMCJIEHHbIE IIPENIATCTBUA Ha IIyTH PacTopsKe-
HuA 6paka.

Espomnerticknit Cyn Bcerga crapaJcsa BO3JEPKMBATLCA OT PEKOMEHAAINI W
MIpeJIOYKeHNTT KaKUX-JIM00 KOHCTUTYLMOHHBIX UJIM 3aKOHOJATeJIbHBIX 3MeHeHN]
B IIpaBe rocyZapCTB-4JIEHOB.

B cnocobax mpekparenna 6paka B IocjeHee BpeMs B IIpaBe rocyJapcTB-
YIEHOB IMPOM30UIIM M3MeHeHudA CyllecTByeT OTPOMHOE KOJIMYECTBO 3aKOHOB,
MIO3BOJIAONIINX PacCTOPTHYTh Opak, M BIIOJHE IIOHATHO, YTO BBIXOAIIAM U3 CTpPaH,
IZle PasBoJl MOXKHO IIOJIyYMTB JIETKO ¥ ObICTPO, ObIBAET TPYAHO IIOJHOCTBIO ITO-
HATb U OLIEHUTDb SKECTKYI0 Ho3unuio VipjaHaumu BeJleACTBME KOHCTUTYLIMOHHOTO
3ampeTa pasBoja. Ho HUMKTO He yTBepsknaeT, YTo KOHBeHIMA B KaKoi-Jmbo
CTaTbe COJEPsKUT yKas3aHUA 110 HTOMY BOIIPOCY.

B. Yacmhuvie 3ameuanus o cydedbnom peutenHuu

Iynxm 11

VI3 255 nckoB cynebHBIe pelleHNs O pPa3/ieJIbHOM IIPOKMBAHMUY OBLIIM BBIHE-
ceHbI TOJBKO IO 30, 4TO MOATBepPsKJaeT MOI TOYKY 3peHM:d, UTO DTa apxamudec-
Kasd IIpollefypa MMeeT OTPaHNYeHHYIO NIPUBJIeKaTeJbHOCTD IJIA MHOTOYMCIIEHHBIX
YYaCTHUKOB CeMeJHbIX CIIOPOB, M K Hell IpuberaloT IJIaBHbBIM oOpas3oM TaM, Iie
BO3HMKAIOT BOIIPOCHI O NETAX WJIM Pas3HOIJIacKdA II0 IIOBOAY HAXKUTOTO B Opake
umyinectBa. Cyny He U3BecTHO, corjacuica 6bl TuMoTy O¥ipu MM HET Ha pas-
JleJIbHOE IIPOXKMBaHIE, Y HAM OCTaeTCdA JIMIIb CyAUTH 00 TOM IIO ero IIOBeEeHNI0
nocyie 1972 r., Korja, BBINOJHAA CyHeOHBIN Npukas o0 yIjaTe ajMMEHTOB, OH
dakTHUYeCcK) NPU3HAJ CUTyalMI0 pasAesIbHOTO NpoykuBaHNsA. IIoNbITKNY HoJaraThb-
cA Ha cTaTHCTMUYeCKle BBIKJIAJKM B KadecTBe HaJe)KHOIO IIyTeBOILUTEJIA BO BCEX
ceMelHBIX CIIOpaxX HeMB30eXKHO NMPUBEAYT K Pas30dapOBaHMIO: OTU CIIOPBI HACTOJb-
KO MHIAMBUIYaJIbHbI ¥ PasHOOOPasHBI, YTO BO MHOIMX CJIydadx He IOJal0TCH
KOMIIbIOTePM3a LI

IMynxm 13

Her noxnreepixnenns comepsralieMycsa B sKajlobe yTBep:KIAeHNIO, uTo Tumo-
TN O¥pM NpexIosarajock IOABEPTHYTE JIEUYEHNIO OT aJIKOTOJIM3Ma, a TO, YTO OH
o 1978 r. paboras n Ha MPOTAMKEHUM BCETO STOr0 BPeMeHU IIJIATUJI aJlIMeHTHI,
TO 3TU PaKThl JOJLKHBI OblIM ObITH OTMedeHBI B JitoboMm pemrernyu Cyzna. I He
3Hal0, YToObI B KaKoi-JIMb0 cTpaHe Mupa Oblya paspaboTaHa AeliCTBEeHHad WUJIK
NIPYHOCAIIAA Pe3yJIbTATHI IIPOLleAyPa IOy YeHN A IIJIaTeKell oT cOerKaBIIIero My Ka
6e3 rpolita B KapMaHe.

ITynxm 18

Hackospko A nmoHMMalro, HapylleHMe B feJie o “OponssKHM4IecTBe” COCTOAJIO
B TOM, 4YTO OeJbIMIICKOe T'OoCyZlapCTBO He IIPeJyCMOTpeJI0O B CBOEM B3aKOHOZa-
TeJIbCTBE CYIIeCTBOBaHME HE3aBJCMMOIO CyJZa, KOTOPBIM Obl paccMaTpuUBaJ U
BBIHOCIJI PellleHusA IIo skaJjiobaM Ha ocHoBaHMM cTaTbu 5 II. 4 KonBeHuumn. 3xeck
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VHad CUTyalusa UM TakKoi cygH, uMeeTca B BuAy Beicokuit Cyn, cyllecTBYeT yske
MHoro JieT. IToaToMy niesio o “OpopsAskHu4YecTBe” He MIMEeT OTHOIIEHMA K JaHHOMY
cJIydaro.

ITynxm 19

Ilo mpaBylprnaraumu, B OoTJaM4YMe OT HEKOTOPBIX APYIUX CTpaH, JUIO, He
UMelolllee BO3MOXKHOCTM OOPaTUTbCA K aJBOKATY, MOKET IIPOCUTh IIOMOIIL OT
Bricokoro Cyna u nosyunts ee. Belyio 661 0co60 yMeCTHO 1 I0JIEBHO, €cy ObI OT
Bricokoro Cyzna ynaJsioch NOJyYUTb CBeNEHUSA, yTOUHAMOIIMe, ObLIM JIM HaHHBIE,
coobieHHble T-2K0i1 Jiipu B KoMmmcento, nocratounsl Beicokomy Cyny assa perre-
HUA BOIIpoca O pa3felJbHOM IIPOKMBaHUM CYIpPyToB. B oTcyTcTBue Kakmux-Jymbo
CBUZETEJIbCTB 110 HTOMY KJIOUeBOMY BOIIPOCY OIpaBAaHO COMHEeHMe, U A He HaXo-
JKY JOKa3aTeJsbCTB, TpebyeMbIX IJId NPU3HAHUA HapyLIeHUd cTaTbi 6.

ITynxm 20

Pazmnune mesxny 5TuM nejioM U cyneOHBIM pellleHMeM 1o neiy Iosinmepa
MHe IIpeJicTaBJsgeTcA odeBUAHBIM. HuKakux 3anpeToB Ha I-:Ky Opu He HaJjara-
JIOCh U IIPENATCTBUII ITepest Hell He cTaBuUJock. To, 4To ell He OblLya IIpeJiocTaBJIe-
Ha IIpaBoBas IIOMOIIlb, KOTOpas IO TPasKJaHCKUM JejaM KoHBeHIUell He rapaH-
TUPYyeTCcsd, He MOYKET ¥ He JOJUKHO, C MOeJl TOYKM 3peHud, ObIThb MCTOJIKOBAHO
TaKMM o0pasoM, YTOOBbI IIpMBECTM K Oe3loKa3aTeJIbHOMY BBIBOAY O TOM, UTO
Boicokuit Cyn He cTaJ 6bI pacCMaTPUBATDL AEJIO I'-3KU OVPIUL.

ITynxm 24

f corjyacen, uro rapaHTuUpyeMble KoHBeHIMel mpaBa JOJIKHBI OBITH IIpaK-
TUYECK! OCYIIeCTBMMBI U dpdekTuBHbL IIpobiema B faHHOM feJie Oblja Obl IIPO-
cTa, a MMEHHO: eCTb JIM JIoKasaTeJIbcTBa KecTokocTu? HacramBaTh, 4To B Hele,
B TOM BMJie KaK OHO IIPEeJICTaBJIEHO, IMEETCA HapyllleHue cTaTbM 6, o3Ha4aJs0 Obl
OTCTYIlJIEHME OT NPUHINIIA, KOTOPBI A paccMaTpMUBal0 KaK OCHOBOIIOJIATAIOIINIA,
a MMeHHO: HapylleHMsa KOHBEHIMM JOJIKHBI OBITH JOKa3aHbI IIOBUTUBHO, a He
IIPMHATLI 6e370Ka3aTesIbHO, KaK BbIBOJ O TOM, UTO I'-)Ka ONpu He Oblja Obl Jmd-
Ho BhIcJsIymIaHa B Beicokom Cype. S xoresn ObI BHOBB cocJylaTbCA Ha MOM oOIIye
3aMeuyaHUdA II0 IIOBOAY YHMKAaJIbHOCTM ceMeliHoro IpaBa B VpJsaHaum m TPyIHO-
CTAX, C KOTOPBIMM CTAJIKMBAIOTCA Te, KTO He 3HAKOM C €ro MCTOpMeN U ocobeHHO-
CTAMMN.

ITyuxm 25

g JOJIdJKEH OTMETUTHb MOe€ HecCorJlacue C BBIBOJOM Cyna II0 JaHHOMY BOIIPOCY.
KOHe‘IHO, IIPEeATCTBYE MOJKeT HapylIaTb KOHBeHLU/IIO, €CJIM TOJIBKO MMEIOTCA
AOKa3aTeJIbCTBa TaKOIr'o IIPEeIIATCTBUA. SILECID g OOJIYKEH ellle pa3 IIOJYEPKHYTD,
YTO MbI OCTaeMcs B 00JacTu A0TaJJOK ¥ BE€POATHOCTHBIX 3aKJIIOUEeHUI.

ITynxm 26
Cyn nmossxeH ObLI IPUBHATB, YTO NOCTYI K Bricokomy Cyny B cBeTe cTaTbl

6 He BO Bcex ciyyadx TpebyeT IOMOIIM MJIM YYacTHUA aJBOKaTa. XoJaTajicTBa o
BblZlaue Ipukasa habeas corpus, HampaBJsdeMble Ji060My cynbe Bricokoro Cyna,
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YaCTO MCIIOJIHEHB] CaMbIM HepopMaJIbHBIM 00pa3oM 1 6e3 BCAKOI IIPaBOBOIL ITIOMO-
1Y, OHYM PAaCIPOCTPAHAIOTCA Ha JIOOYI0 opMy 3alepsKaHudA, KOToOpasd MOXKET
cTaThb IPEeIMeTOM JKaJIoObl, NajKe eCJIM OHO CBA3AHO C TPasKIaHCKUM CIIOPOM.
OpnHako, HecMOTpA Ha dTo npusHauue, Cyz, Ho-BUAMMOMY, He ’KeJjlaeT BUIETH,
YTO CUTyalusa I-3KU OWpU B JAaHHOM JieJle CXOIHA C TOil cuTyauueil, B KOTOPOIi
oHa OblLia, KorZa IofaBaJjia KaJioby Ha He3aKOHHOe 3aJlepsKaHle ee U OLHOTO U3
ee nmeTeli.

ITynxm 27

B nese HeT MaTepmaJioB, ITOKa3BbIBAIOIINX, YTO y OLHOTO MJIM HECKOJBKUX
IOPUCTOB, C KOTOPBIMY KOHCYJIBTUPOBAJAaCh I'-yKa Jiipu, ObLIIM 3alIpOIIIeHbl KaKye-
Jbo cBeneHUA. VI BHOBB DTO CIIYKUT IIPUMEPOM HaJMUNUA B CyHeOHOM pellleHun
CYSKIEHUI, CTPOAIINXCA Ha IIPEATIONIOMKEHNUAX B OTCYTCTBME ITO3UTUBHBIX JIOKa-
3aTeJIbCTB. I HMKaK He MOTY NIpM3HATh HapylleHns KoOHBeHIMM TaM, IJie B OCHO-
BaHMe BBIBOJA IIOJIOMKEHBI “BEepPOATHOCTHBIE IIPENIIOJNOKEeHNA .

ITynxm 28

IIo ocHOBaHMAM, M3JIOKEHHBIM B JaHHOM OCOOOM MHEHNM, f He HaXOXYy
HapylleHusa craTby 6 . 1.

IMynixmose 29 u 30

fI He HaxOXKy KaKuxX-J1b0 JOKa3aTeJbCTB OUCKPUMMHALINM B COOTBETCTBUM
co craThbamu 6 u 14.

IMynxmuvr 31—33

ITo BEINIENBJIOMKEHHBIM OCHOBaHUAM A He MOry cuuTaThb HapyllleHlVe cTa-
TbU 8 YCTaHOBJIEHHBIM.

IMynxmue 36 u 37

Bompoc o crpaBensiuBoM Bo3MellleHUHM, B COOTBETCTBUM co cTaThbel 50, moJi-
JK€H, KOHEYHO, OBITh OTJIOMKEH.

OCOBOE MHEHME CYJIbH TOPA BUMJIbAJIMCOHA

B namHOM nesle HMKeM He ocnapuBaeTcd, YTO 3adgBUTeJb, I'-Ka JloaHHa
Jiipu, He MOXKeT cebe IT0O3BOJIATBH OIJIATUTBH IIOJIHYIO CTOMMOCTB IOPUANYIECKOTO
IIpeJicTaBUTEJILCTBA M0 ee McKy B Bricoruit Cyn Vipjanaumu o pasiesibHOM IIPO-
skuBaHUM cynpyroB. OHa yTBep:kIaeT, YTO ObLINM HapyllleHb! cTaThu 6, 8, 13 u 14
Konsenuun. IIpencraBieHsl Iopuandeckre JOKYMEHTHI 110 IIOBOAY OOCTOATEJILCTB
nena, ogHako B Cynme mpegncraBuress IIpaBuTesbcTBa HacTaMBaJ, YTO Kajoba
JloJiskHa Oblila ObITH 00bABJIeHa KoMuccuell HempyueMJeMolt.

ITosBoutio cebe HaYaTh C IIOCTAHOBKM BOIIpOCa, 00s3aHO JII B COOTBETCTBUN C
Konsennneii IIpaBuTeIbCTBO-OTBETUYNK IPEJOCTaBUTh 3aABUTEJIO CyIebHYIO IT0-
MOII[b ¥ TEM CaMBIM CZeJaTh JJIA Hee BO3MOKHBIM IIpocuTh Bricokmii Cyn o pe-
JKJIMe pas3fleJIbHOTO IIPOJKMBAHUA CYIIPYTOB.
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Huxro He cnopur, uto y 3aABuTesA ecTh nocTyn B Bricokuit Cyn B dop-
MaJIbHOM cMblcje. He cyliecTByeT IIpaBOBOJ HOPMBI, pelleHUA MMUHUCTPa WJIN
JIOJIPKHOCTHOTO JINI[A, KOTOPbIe He IT03BOJIAJIN OBbI €/l BOCIIOJIb30BAThLCA TEMU CPeJi-
cTBaMM 3alllUThl IIpaBa, KOTOpble MOKeT eli npenocTaBUTh Boicokuit Cyz.

TpyngHOCTU, KOTOpPbIE, COTJIACHO 3aABUTEJIO, IPENATCTBYIOT €l BOCIIOJb30-
BaThCA IIPaBOBBIMM CpeACTBaMM, (POPMaJIbHO OTKPBLITBIMU IJid Hee mnpaBoM JIp-
JIAHJNY, HOCAT paKTUYIeCKUil xapakTep. TPyaHOCTH 5TU HE OTHOCATCA WJIM B OYEHb
He3HaYNUTEeJbHOI CTelleHM KacaloTcA ILJIaTesKell, KOTopble el IpUIIIoch Obl clre-
JaTh B Kas3HadelicTBo Vpaauauu. IlnaTexn raaBHbBIM 00pa3oM KacaJuch Obl OILjIa-
TBI I0PUCTOB, KOTOPbIEe IIpencTaBANN ObI ee B Bricokom Cyge.

JImes sTo B Buny, s 6e3 ocobObIX KoJieDaHNII, HO C COMKAJIEHUEM, IIPUXOXKY K
BBIBOZIY, YTO y 3asfBUTEJIA HET OCHOBaHMI NJiA obpalneHnusa K cratbe 6 m. 1 Kon-
BeHIUM. I He HaXO0)Ky B Hell HOPMEI, 00A3bIBAIOIllell TOCyZapCTBa-ydaCTHUKOB
IIPEeOCTaBUTh OeCIIAaTHYIO IPUANYECKYIO IIOMOIIb 10 TPasKJAaHCKUM OeJiaM, 4To
10 CyTU eJa ABJiAeTcA IpeaMeToM criopa. CriocoOHOCTb MM HECIIOCOOHOCTE JIMIIa
TpeboBaTh OCYIIIECTBJIEHNA €T0 MJM ee IIpaB, IIPeayCMOTPeHHBIX KoHBeHIMel],
MOJKeT 0a3UpPoBaThCA HA HECKOJIbKUX OCHOBAHUAX, OJHUM U3 KOTOPBIX OyJHeT ero
U ee (PUHAHCOBOE TIOJIo}KeHue. KoHeuHo, BBI3bIBAET COKAJIEHME, UTO MeJio 00-
CTOUT UMeHHO TakK. ['ocymapcTBa, paTudunuposapive KoHBeHIINIO MPUHNMAIN U
IPOJOJIXKalOT IIPMHMMATh Mephl, HallpaBJIeHHble Ha KOHOMMYECKOe U COIMaJtb-
HOe pa3BUTHME B Halllell 9acTy miaHeTbl. OpHaKO Jiekalye B ocHOBe KoHBeHIIMNU
UAey, a Takke ee (pOPMYJIMPOBKY FCHO IIOKa3bIBAIOT, UTO OHA 3aHMUMaeTCS MHBI-
MU IIpoOJieMaMM, HeKeJM Te, C KOTOPBIMM MBI CTaJIKMBaeMCA [0 JIaHHOMY JeJIy.
BoitHy ¢ GeIHOCTBIO HeJIb3:A BBIUTPATH IIyTEM IIMPOKOrO TOJIKOBaHUA KoHBeHIMN
10 3alluTe IIPaB ¥ OCHOBHBIX cBoOox uesoBeka. Tam, rae KoHBeHnuaA cuuraet
(pMHAHCOBYIO CIIOCOOHOCTBH BOCIIOJIBB30BATHCA IIPEIOCTABIJIEHHBIM €10 IIPaBOM CTOJb
BasKHOI, YTO OHa JIOJUKHA paccMaTpMBATBCA KaK COCTaBHAsA YacThb DTOTO IIpaBa,
OHa TaK U 3afABJIAeT. OTO BuUmHO u3 ctaThbu 6 1. 3. Korga sTo He Tak, KoHBeHIUs
HUYEero He TOBOPUT O TOM, KakK, KOTZa U KaKue (PUHAHCOBbIE CPEJCTBa JOJISKHBI
OBITH IpenocTaBJeHbl JlI06oe npyroe TosikoBaHMe KOHBeHIMM, IO KpaiiHe Mepe
Ha JTaHHOW CTaJuM Pa3BUTUA MHCTUTYTA IIPaB deJIOBeKa, IPUBeJeT K IT0ABJIEHUIO
IpobJieM, HaboOp ¥ CJIOMKHOCTH KOTOPBIX HEJBb3A IIpenyrajgaTb, HO KOTOphble, Oes
COMHEHUs, OKasKyTCsA BHe cpepbl KoMIleTeHI[Y KOHBEHIIUM U CO3/IaHHBIX €0 Y-
pesKIeHmi.

Yro racaeTcdA NpenriojlaraeMoro HapylueHus cratbyu 8 KoHBeHUuu, cosep-
IIIEHHO fCHO, YTO 37IeCh BOBJIEUEHBI Te Ke (PaKThl, YTO U B iKaJjobe Ha OCHOBa-
Huu ctatbeu 6 m. 1. ITo MoeMy MHEHUIO, TOJIbKO OOJIbIIIAs HATAKKA B TOJKOBAHUU
cTaTby 8 IIO3BOJIAET MIPUIITH K BBIBOAY, YTO OOA3aHHOCTH yBasKaTb YAaCTHYIO U
CeMeHYIO KM3Hb I'—)KIM OIPU BKJIIOYAET IIOMOIIL B PeIlleHUN Jiejia O Pas3iesIbHOM
nposkyuBaHuUM cynpyros Boicokum Cynom. B oToii cBA3KM A cumMTalo JOCTAaTOUHBIM
COCJIATBCA Ha TO, UTO y»Ke [OBOPUJIOCH BhIIIe 00 OTCyTcTBUM B KoHBeHIMM 00532~
TeJbCTBA IIPeJOCTABJATh (PMHAHCOBYIO IIOMOIlL. [IJIg MeHA 3TO CTOJb Ke BeCOMO
IPpUMEHUTEJbHO K cTaThbe 8, KaK ¥ B OTHOIIIeHUM cTaTby 6 1. 1

XoTa A NpUaeps;KUBalOCh MHEHN A, YTO B JaHHOM JeJie He OBbLIO HU Hapylle-
HuA cTaTbyu 6 m. 1, HUM cTaTeu 8, HeJIb3A OTPULATH, YTO MBJIOMKEHHBIE B JieJie
dakThl HaXonATcA B cpepe ux aeiictBuA. Taxum obpasoM, CyLIeCTBYeT HOPUOV-
YecKasd BO3MOXKHOCTL HaWTM HapyIlIeHMe OJIHON MM 00euX BBIIIEeyIIOMAHYThIX
craTell, B3ATBIX B COYEeTaHUM CO cTaThell 14, Koropasa rjacut inter alia, 4To
npaBa U cBoOOAbI, IPMBHAHHLIE B HacToAlleil oHBeHIMY, MOJKHBL OBITH obecIie-
4yeHBI 6e3 KaKoi-I1b0 OUCKPUMMHAIINY Ha OCHOBAHUM MMYIIECTBEHHOTO IIOJIOKE-
uusa. He cymiecTByeT Kakux-ymbo I0PUANYECKUX MPEIATCTBUNM, MENIaonnX I0C-
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TyIly 3asBUTeNd B BbIcokuit cyn. 3adBJIeHHble TPYAHOCTM HOCAT (paKTUUIECKUI
xapaKTep. Kpome Toro, oHI CKopee KacalOTCA ee B3aMMOOTHOIIEHUII ¢ IpencTa-
BUTeJAMIU I0puandeckoii mpodpeccun, yem c¢ IIpaBurenscrsom Vpnaunun. B cBasnu
C BTUM, a TaKKe B CUJIy HOBOLOB, IPMBeIEHHBIX BbIIle, A He HAXOKy B JaHHOM
Jlejle HapylleHUdA cTaTbu 14.

3asABUTeJb, CcChbljIajlach Ha cTaThio 13 KoHBeHIMM, yTBepokzaja, 4TO y Hee
He OBbLIO “Dp(PeKTUBHBIX CPeJCTB IIPaBOBON BalllUThI Ilepe]] rocylapCTBEHHBIM
opraHoM”, Korjia oHa o0OpaTMJIach 3a 3allNUTO, IIPefoCTaBJIsAEMOl Ha OCHOBaHUMU
craTby 6 1. 1 u crareit 8 u 14. Hu IIpaBurenbeTBo, HU KoMuccusa He 3aTpoHyn HU
paHee, HM BO BpeMA CJIylLIaHUI HOBOMAOB, Kacaloluxcs cTaTbyu 13. VI3 mokiazna
Kommncenn, nmo-suamuMoMmy, cjieflyeT, 4TO 3aABUTEJNb yTBepiKJaeT OyITo Hapy-
LIIeH)e COCTOSJIO B TOM, YTO He OBIJIO aJIbTEPHATUBHOTO CPEJNICTBA IIPaBOBON
3alUThI, CIIOCOOHOT'O KOMIIEHCHPOBATh OTCYTCTBME CUCTEMBI IIPaBOBOJ ITOMOIIN.
Taxkoit moBoj IpexmojyaraeT HapylieHue crateir 6 m 1, 8 u/umn 14 u He uMeer
CUJIBI, €CJIMI CMOTPEeTh Ha HeTo ¢ Moejl Touky 3peHud. J[pyroit 1, BoBMOXKHO, GoJiee
CyILIEeCTBEHHBIVI apryMeHT 3aKJI04aJjcA ObI B TOM, UTO, T. K. 3aABUTEJIb CCHLJIAJIACH
Ha HapyllleHJe CBOMX IIpaB, BaKpeIlJIeHHbIX B KoHBeHNIUM, OHa BIIpaBe Oblia
paccunTBIBATH Ha (PPEKTUBHOE CPEACTBO IIPABOBO BAIIVITHI, YTOOLI IIPOBEPUTH,
uMeJa JIM OHa IIpaBO Ha IIOJIydeHMe IIpaBOBON IToMoIu. TakKoil JOBOJ COOTBET-
CcTBOBAJI OBI JIMHMM, KOTOPOI cyenoBaJt Cyn B cBoeM pellleHMM 1o neiy Kaacc u
dpyeue. OnHaKO BTOT AOBOJ He NoJyunJ pas3BuTud B CyJlie, 1 HeT JOKa3aTeJbCTB,
YTO 3aABUTEJb He MOIJIa ObI MCIIOJIb30BaTh OOBIYHBIE CPEZCTBa, IPeNoCTaBJIsge-
Mble BCeM TrpaskliaHaM, 4ToObl obpaTuTbeca B IIpaBuTesbcTBO MM B cyZnbl Oes
OIJIaTBI 3allpefleSIbHO BBICOKUX M3AepsKeK. Ilo 3TuMM ocHOBaHMAM A He HAXO0XKy B
JaHHOM JleJjle HapylleHusa cTaTby 13.

OCOBOE MHEHME CYJAbI 9BPUTI'EHNCA

K moemy rurybokoMy cosKaJIeHMIO, g He MOTY COIJIACUTHLCA C OOJIBIIMHCTBOM
Cyna no Tpem BonpocaM. Moe Hecorjiacue IIpoucTeKaeT U3 CJIEAYOIUX coobpa-
SKEeHMI:

1. 3aaBuTeNb yTBepskAaeT, UTo Obljla HapyllleHa cTaTbs 14 KoHBeHnUM B
cogetaHun co cratbeil 6 m 1. OHa KaJsyeTcda, B 9aCTHOCTM, Ha TO, YTO CTaJa
JKepPTBOJ AVCKPUMMHAIIMOHHOTO OOpallleHns 10 NPUBHAKY MMYIeCTBEHHOTO IIO-
JIO}KEHMA: C y4eTOM ee (PMHAHCOBO} CHUTyaIlMy BBICOKas CTOVMMOCTB CyzebOHOro
mporiecca 0 pas3fleJIbHOM IIPOYKMBAHUM CYIPYTOB (haKTUYeCKM OJIOKMpoBaja et
JOCTYII K IIpaBOCYOUIO.

Cyn nmoskeH GBI pacCMOTPeTh BTy KaJjoby. C 0JlHOI CTOPOHBI, CJeys MO~
X0ny cyneOHOTo pellleHNs ¥ BOCIPMHMUMAA ero popMmysnnpoBru (. 30), He MOKeT
OBITH COMHEHMII B TOM, YTO, IPeNbABJIAA yKas3aHHoe TpeboBaHUe, B3aABUTEJH
’KaJIoBaJlach Ha “O4eBJHOe HepaBEeHCTBO B 00OpAaIlleHMM, KOTOPOE OCHOBBIBAETCH
Ha MMYIIIECTBEHHOM ITOJIOMKEHUN U ABJIAETCHA “(pyHIaMeHTaIbHBIM aclleKToM” TaH-
Horo geJsa. C gpyroii cropoHsbl, mpusHaHue CynoMm dpakTa HapyllleHUA cTaTbu 6
. 1, BBATOI OTHAENbHO, He 0cBODOXKIIaeT ero OT PacCMOTPeHUA NeJia IIoJ yIJIoM
3peHusa Takske u craTbu 14. MHe npexncraBisercs, uTto B I. 30 pemrenua Cypg
rocTymnaeT IIPaBUJIbHO, KOTZa, IPUMHKMAasA BO BHMMaHNE CTaTbio 14, oH mpoBOAUT
pasyy4ye B 3aBJMCUMOCTY OT TOTO, OBIJIO MJIM He OBIJIO HapylleHuii crateit KoH-
BeHIMN. JIMCKPUMMHAIMA B II0JIbB30OBAHMUM IIPpaBOM, oXpaHAeMoM KoHBeHIuell, Ha-
TaJKMBaeTCs Ha CTaTbio 14, KoTopasa ompefesdeT CBA3aHa 5Ta AMCKPUMMHAIUA C
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HapyllleHNeM JaHHOTO IIpefycMoTpeHHoro KoHBeHNMel paBa MM WM HaXOIUT-
cs BHe 910l cpeprl. CioBo “mosib3oBaHMe” B CMbICTE CTaTby 14, NOJIKHO oxBa-
TBIBATb BCE CUTyalluy, KOTOPble MOTYT BOSHUKHYTb MEKAYy IBYMSA KpalfHOCTA-
MM — OTKPOBEHHBIM OTKa30M B IIpaBe, oXpaHAeMoM KoHBeHNUell, 1 ero peajn-
3alyell B HallMOHAJIbHOI cucTeMe npaBa. Ilo 3TuM npuyMHaAM A OTBETUJ yTBEPAN-
TeJbHO Ha BOIPOC, HYKHO JM pellleH)e O IIpejroJjaraeMoM HapyIIeHUM CTa-
ey 14 B codeTaHum co cratbeit 6 m 1 (I 5 pesoJOTMBHON yYacTu cynebHoro
peleHnus).

2. fI rostocoBaJt 3a To, 4TO cTaThA 8 He Obla HapyileHa (II. 31—33 cynebHoTrO
pellleHNA U II. 6 ITOCTaHOBJIAIOIIEN JacTy). PaKTIYECKN A He yBULEJ IIPAMOTO UJIIN
KOCBEHHOTO HapyIIeHUs IMoJiodkeHUi cTaTbyu. C Moell TOUKM 3peHUA, NpescTaB-
Jennble Cyny ¢aKTbl CBUAETEJbCTBYIOT O HapyLIeHNUM, KOTOpoe KacaeTcs He
MaTepHraJIbHOI'O IIpaBa, a ero IpolleccyaJsbHOTO aclleKTa, ITOSTOMY OHO OXBaTbI-
BaeTcs cTaTbell 6 1. 1.

3. Cyn nosxeH OblyI, Ha MOV B3IJIAL, IPUCTYIUTL K pacCMOTpeHMIo TpeboBa-
HIA, OCHOBaHHOTO Ha HapylueHmu ctaTbyu 13 (1. 34—35 cygmebHoro peleHusa u
II. 7 pe3oJIOTUBHOI 4acTu). PasbupaTesbcTBO B cyfie, 0 KOTOPOM TOBOPUTCA B
craTbe 6 1. 1, KacaeTca IpakJaHCKMUX IIpaB, B JaHHOM cjlydae IIpaBa Ha pa3s-
JleJIbHOe IIPOYKIBaHIe CYIIPYToB B CUIIy peleHud cyna. C gpyroit cTOpOHBI, cpef-
CTBO NPaBOBOJi 3alUThI, YIIOMAHYTOE B CTaThe 13, OTHOCUTCA K OCHOBOIIOJIATal0-
UM IIpaBaM, OXpaHAeMbIM KoOHBeHIMel), B JaHHOM cjlydae IIpaBy JOCTyIla K
IIpaBOCYIMIO, KaK OHO cjiegyeT u3 cTaTbu 6 1. 1. CooTBeTCTBEHHO, B OTHOIIIEHUNA
HOPM, COJlepsKallluXcA B BTUX ABYX CTaTbAX, B3aMMHOI'O HaJIOMKEHUA UJIM IIOIJIO-
1IIeHNA HeT.
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