B. nmporus @PPAHIINN

CydebHoe pewenue om 25 mapma 1992 e.

RPATROE HEOPNIMAJBHOE U3JOKREHNE
OBCTOMATEJBCTB JAEJA

A. Ocnoenuvie haxmot

3asABuUTeNbHUIIA poamiiack B Aypxupe B 1935 1., mpu poskaeHun Oblya 3ape-
TYICTPUPOBaHa KakK pebeHOK My’KCKOro IoJsa M nosayunsa ums Hopbep Antyan. C
caMoro paHHero BospacTa pebeHOK BeJ cebA IO-3KEHCKM, T. K. OIIylaJ cebsa
JIeBOYKOI, ! ceMbs OTHOCKUJACh K HEMY MMeHHO Tak. Ilocse mpoxoykIeHNUs BOMH-
CKOI1 cJIyskOblI 3agBUTeNbHUIIA B 1963 I. oTripaBuiack B Ilapusk, rie u IposkuBaeT
o cux 1op, u paborajsia B TeaTpaJsibHON cdepe. C 1963 mo 1967 r. sleunsiack OT
Jlellpeccuy, a 3aTeM IIpollljla Kypc rOpMOHaJBbHOl Tepalmyu, KoTopad IIpuBeJa K
demuunzanuu ee BHemHocTy. B 1972 r. B Mapokko oHa cpeJsiajia ollepaliyio IIO
VBMEHEeHMIO IT0JIa U C TeX IIOp KUBET C MY KUMHOM, 32 KOTOPOTo XoTeJja Obl BBINTH
3aMyX.

B 1978 r. ona obpaTmiack B CyZ C 3adBJEHMEM, UYTO OHA ABJAETCA JIMIOM
$KEeHCKOTO IIoJIa M IIPOCUT BHECTM M3MeHeHU: B ee CBUAETEJIbCTBO O POXKIESHUH,
4TOOBI 3aPMKCUPOBATh B HEM (paKT MBMeHEeHU II0Jla U ee HOBOe YKeHCKoe UMA —
JIua Antyanert. Cyn Gosbioil maHcTaHIMM JIMOYypHa OTKJIOHWII ee UCK B HOAOpe
1979 r.,, a ee ameJUIAIIMOHHAA ¥ KaCCAIMOHHAA >KaJIoObl OBLIM COOTBETCTBEHHO
OTKJIOHEHBI AIeJIANMOHHBIM cynoM I. Bopzmo B mae 1985 r. u KaccammoHHBIM
cynoMm B MapTe 1987 r. Ee oduimasbHble JOKYMEHTBI, BKJIIOYad MacIoOpT, yAoC-
TOBEpPEeHMe JIMYHOCTYM I BOJANUTEJbCKNE IIpaBa, BbINaHbl Ha uma Hopbep B, a
KapTOYKa COLMAJIbHOTO obeclledeHNA MMeeT KOJOBBINI HoMep, 0003HaYaIOIINIT JINI]
MY>KCKOTO IIOJIa.

B. Pa36upameascmeo ¢ Komuccuu mo mpasam ueaosexa

B xanobe, momaunoit B Kommuccuio 28 cenrsabpsa 1987 r., 3adABuUTeJsbHUIIA
yTBepsKJiajla, YTO OTKa3 (PPaHIy3CKUX BJIACTE}l IIPU3HATH M3MEHEHNUe ee IoJa
HapymaeT ctaTby 3, 8 u 12 Koupenrun. fKajoba Oblna 00bABIIeHa IIpUeMJIIEMOI]
13 deBpasa 1990 r., 3a MCKIIOUEHUEM 3KaJIOObl B OTHOIIIEHUM HapPYIIEHUS CTa-
Ty 12 KoHBeHIMM (IIpaBo BCTYIaTh B Opak M co3aBaTbh CEMBIO).

B cBoem norisazme ot 6 centabpsa 1990 r. Kommcensa ycraHoBmMia (paKThI U
BbIpa3uJia MHeHIe, YTO MMeJI0 MecTo HapylleHne craTbyu 8 KouBeniuu (17 roso-
COB IIPOTUB OJIHOTO), HO He CTaTbl 3 (IATHAIIATH IOJIOCOB IIPOTUB TPEX).

12 HoA6pa 1990 r. meso 6bL10 nepenano Kommccueit B Cyp.
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B. nporus ®panrmmu 705
MN3BJE4EHUNE N3 CYAEBHOI'O PEINIEHNy

BOIIPOCHEI IIPABA

I. Bonpochl KOMIeTeHIINY ¥ HPUEMJIEMOCTH
B HACTOSIIEM JieJie

B coorBetcTBUM co cTraThelt 26 KouBeHmnn,

“KoMuccusa MOKeT INPUHUMATL NIeJI0 K PacCMOTPEHUIO TOJIBKO IIOCJIe TOTO,
KaK ObLIM MCUepIaHbl BCe BHYTPEHHNME CPeJLCTBa IIPaBOBON 3alllUThI, B COOTBET-
CTBUM C OOIIeNpPM3HAHHBIMY HOPMaMM ME)KJIYHapOIHOrO IIpaBa, M B TedeHUe
LIIECTY MeCHAIEeB, CUUTasA C JaThl BbIHECEHNA HaIMOHAJLHBIMIM OpTraHaMl OKOHYa-
TeJIbHOTO PeIleHNs Io fety’.

IIpaBuUTENBCTBO BHIABUTAET OABa IIPeJBapPUTEJbHBIX COOOpaKeHNUA: OJTHO CBsA-
3aHO C TeM, UTO He MCYepIlaHbl BCe BHYTPEHHME [IPABOBBLIE CPEACTBa 3alllUTHI,
Ipyroe — IIPOIIYCK CPOKa IoJauM 3XKaJloObl.

A. Komnemenyusa Cyda mo paccmompenuio npedsapumenbHblL
s8oszpadcenull IIpasumeascmea

Komuccna cumraer, yro Cyz He OOJKEH PaccMaTpPUBaTh IIPeABapUTENb-
Hble Bo3pasKkeHMd, XoTA KoMmuccun mM3BecTHO, YTO, HAUMHAA C PeLIeHNA 10 Aesy
He Buavde,Oomc u Bepcun npomus Beaveuu ot 18 niona 1971 r. (Cepusa A, 1. 12,
c. 29—30, m. 47—52), Cyn cumraeT cebAa KOMIETEHTHbIM obpamiaTbCA K STUM
BoIlpocaM B cBeTe cTaTbu 26 (pemreHme mo mesny Ban Oocmepsuiix npomus
Beaveuu ot 6 Hosa6pa 1980 r. Cepua A, 1. 40, c. 5—31). Tem He meHee Komuccusa
OTMeYaeT, YTO HEKOTPble CYJZbJ BBICTYIIAJM II0 DTOMY BOIIPOCY C OCOOBIMM MHe-
HUAMU (pelleHud mo neyry Bposuuex mpomue Mmaauu ot 19 nekabps 1989 r.
Cepusa A, 1. 167, c. 23—28 u geny Kapdo npomus dpanyuu or 19 mapra 1991 r.
Cepusa A, t. 200, c. 23—24).

ITo muenmio Komuccum, npaktura Cyna B 2Toii obJjlacTy MMeJla CBOVM IIO-
cJIeJICTBUEM yCJOKHEHMe MIPoleAyphbl B opraHax KoHBeHIMN.

35. 3asABUTEJBLHNIIA II0 DTOMY BOIIPOCY He BbICKasblBaJlach. IIpaBUTEJILCTBO
JKe HacTalBaJI0 Ha CBOMX BO3Pa’sKeHUAX, CChLIAACH Ha “SACHYIO M IOCTOSAHHYIO”
npak™ury Cyna B 9T0l 0b6JjacTi.

36. Cyn paccmoTpes noBonbl KoMmmccuu, HO B JaHHOM cjiydae He HallleJ
NIPUYMH OTKAa3BbIBATBCA OT TOJ IPAKTUKM, KOTOPOJ OH IIOCTOSHHO CJIEAYEeT OKOJIO
20 ser m KoTopad OTpa’keHa B psALle ero IrnocraHoBJeHUi. B uwacTHOocTH, Cyn
oTMeTIJI, 4To KoMmuccuell cerogHs BBIABUTAIOTCA Te K€ caMble JIOBOABI, YTO U
o pexny e Buawde, Oomc u Bepcun npomus Geaveuu, KoTopble ObLIM IPUHATEI
Torna Bo BHuMMaHMe Cyzom.

CrnenoBaTtenbHo, Cyn cunTaeT cebsa MpaBOMOYHBIM PacCMOTPETh IIpefBapu-
TeJIbHBIE BO3paskeHMsA IIpaBUTeJILCTBA.

B. 06 o6ocHosannocmUu Npedsapumenbiblr 803PparceHull
IIpasumeasvcmea

1. HeucuepnaHue 8HYmMPeHHUX NPagoswvlr cpedcma

37. Ilo muHenmio IIpaBuTesibcTBa, 3afABUTEJILHNIA JOJIKHa OblIa cocjaTbCHd
Ha KoHBeHNUIO y’Xe B cyJe NIepBOil MHCTaHLUUM, KOTOPBII paccMaTpuUBaJ ee
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706 Esponersicknit Cyz no npasaMm dejoBeKa. VIsOpaHHble pellleHns

JleJlo, a He TOJIbKO B KacCCallMOHHOJN :kaJjobe. He cheslaB pToro, oHa omospaajia C
JICIIOJIb30BaHMEM BO3MOXKHOTO BHYTPEHHErO CpPeACTBa IIPaBOBOI 3aIlNThHL

38. 3aABuUTENBbHUIIA OTBEYAET, YTO IMPUHIUI HEJOIIYCTUMOCTY HOBBIX JIOBO-
noB B KaccanmoHHOM cyZile He pacrIpocTpaHAeTCsa Ha IIyOJIMYHO-IIPaBOBbIE JOBO-
[IbI, Ha BOIIPOCHI IIpaBa WMJIM Ha JIOBOALI IO CYIIECTBY pellleHusd Bompoc o Tow,
He mpoTuBopeunmsio Ju KoHBeHNuu pereHue ATeJIAIMOHHOTO cynha I. Bopro,
KaK pas3 ¥ OTHOCUTCS K DTOI 00JIacTIL

39. Kaxk Komuccusa, tak u Cyn cunraioT, yTo 1 B Cyzne GoJIbIIOi MHCTAHIUN
JIubypHa u nosgHee B ANeJIALMOHHOM cyne Bopno 3adBuUTeNIbHUIIA YTBEPIKIA-
Jla, YTO HapyIlleHO IIPaBO Ha YBajKeHUA ee JIMYHON KMUBHU (CM., B YaCTHOCTHU,
mutatis mutandis pemenne no geny I'yyuyapdu npomus Mmaauu ot 6 HoAGp:A
1980 r., Cepusa A, 1. 39, c. 25—27, . 71—72). IIpaBra, oHa He ccChbLIaJlach Ha
KoHBeHIMIO, HO KOHKpPETHAas CChIJIKA Ha Hee He ABJIAJACH €NVHCTBEHHBIM BO3-
MOSKHBIM CPEICTBOM JOCTMKEHNA I[eJIM: MHOTOYNCJIEHHBIE PelleHUd Pal3JIMdIHBbIX
CYZIOB, IIPMHUMABIINX PELIEHNA Ha OCHOBAHUY (PPAHIY3CKUX 3aKOHOB, ITI03BOJIA-
JI el HaleATbCA Ha pelleHye Jiejla B ee IoJb3y (cM. I 23 BhIlle). B aTom ee
CUTyalusa OTJaMYaJiach oT cuTyanuy r-sa Bar OocTepBuiika (CM. BBIIIEYIIOMAHY -
Toe peluteHne, T. 40, c. 16—17, m. 33—34).

Kpowme Toro, KaccalMoHHBINI CyJi OTKJIOHWJI BTOT apryMeHT KaK HellpyueMJe-
MBIl He IIOTOMY, YTO OH OBbLI HOBBIM, a 3a €ro HeJIOCTATOYHOI 0OOCHOBaHHOCTBIO;
M-JIb B. cOBepIIeHHO CIpaBelIMBO IIOLUEPKUBAET 3TO OOCTOATEJILCTBO.

CileoBaTeJIbHO, BO3paskeHNe O TOM, YTO BHYTpPEeHHME CPeJCTBa IIPaBOBOIL
3aIUThI He MCYEePIIaHbl, OTKJIOHAETCS.

2. IIponyck cpoxa nodauu xHaro0wl

40. B cybeunmnapaoM nopanke IIpaBuTesbCTBO BBIIBUTAET AOBOJ 00 OIO31a-
HMM ¢ nonadeif »kaJobsl. Ilo MmHeHMIo IIpaBuTesbcTBa, pellleHNe AIeJIANOHHO-
ro cyna B Bopmo 6bl0 HacToJIBKO 0DOCHOBaHO paKTaMM, UYTO KaccallMOHHad
sKaJI0ba 3asABUTEJIBHUIIBI He MMeJla HMKaKMUX HIaHcoB Ha ycnex. CjeoBaTeJibHO,
IpeNyCMOTPEHHBII B cTraTbe 26 in fine IIeCTUMeCAYHbII CPOK HadMHaeTCHd
30 mapra 1985 r. — naTbl IPUHATUA DTOTO pelleHMUdA, M 3adBUTeJIbHUIIA He
YJIOKUJIaCh B BTOT CPOK.

41. C Touky 3peHUA M-Jb B., HAIPOTUB, HeJb3d YTBEPKIATh A PTi0OTL, UTO
rofilaya KaccallIOHHOI 3KaJiobbl OeccMBbICJIeHHa IO TOJ NIpUYMHE, YTO paccMaTpU-
BaBIIIMe JeJio cyAblu oOOCHOBaJIM pellleHMe “mo pakTaMm”’; KaccalMoHHBII Cy[n
IIpMU3BaH paccMaTPUBATh IIPaBUJIbHOCTb IIPMMEHEHUA IIPaBOBBIX IIPUHIUIIOB, Ha
OCHOBaHMM KOTOPBIX BBIHOCUJ pellleHNe ATMeJIAIMOHHBI CY .

42. Cyn ormedaeT, YTO B TO BpPeMs He CJOMKMJIACH cyneOHad INPaKTUKA,
KOTOpasd II03BOJIAJIa OBl 3apaHee OIpPeNeJUTh HEyCIIeX KaCCallJIOHHOM »XKaJo0bL

Kaccannonnaa sxasioba ABJiAeTCA OOHMM U3 IIPaBOBBIX CPEJCTB, KOTOPBIE
HaJUJIeKUT MCUepIlaTh Ha OCHOBaHUM cTaTby 26. [larke ecyy IPeANIONIOKNUTb, YTO B
JlaHHOM KOHKPEeTHOM cjiydae 9To ObLIo obpeueHOo Ha Heydady, Nofady >KaJioObI
HeJb3A CUMUTaATh OeCIOJIEBHBIM MAENCTBMEM, M II0JIb3a 3aKJII0YaJlaCh XOTA ObI B
TOM, YTO TedeHMe IIeCTMMECAYHOTO CPOKa HaydaJoch C IPYyroii JaTbL

IlosToMy cilenyeT OTKJIOHUTBH M BO3paskeHMe O IIPOIyCKe CpPOKa Iofaun
$KaJI00bL

IL. IIo cymecTBy meJja

A. O npednoaazaemom HapyweHuu cmamsvu 8

43. Ilo yTBepsKAeHNIO 3aABUTEJIbHUIILI, OTKa3 B NPU3HAaHUM ee IOAJIMHHOIO
roJla HapyllaeT cTaTbio 8 KoHBeHIUM, KoTOpasd IJIACUT:
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“l. Raskaplil 4eJIoBeK MMeeT IIPaBO Ha yBalKeHMe ero JIMYHON M ceMelHOol
JKMBHM, HEIIPMKOCHOBEHHOCTM €TO0 KUJNINA M TaliHbl KOPpPeCHOHIeHINI.

2. He pomyckaeTcs BMeIlIaTeJIbCTBO CO CTOPOHBI OCYapCTBEHHBIX OPTraHOB
B ocyllleCcTBJEHMe DTOTo IIpaBa, 3a MCKJIOUeHNeM BMeIlaTeJIbCTBa, NPerycMOT-
PEHHOTO 3aKOHOM I HeOOXOAMMOIO B JIeMOKpaTHYeCKOM obllecTBe B MHTepecax
roCyZlapCTBEHHOJ 0e30IacHOCTM ¥ OOII[eCTBEHHOTO CIIOKOVCTBUA, DKOHOMUYECKO-
ro 6J1aroCcOCTOAHMUA CTPaHBI, B ILeJIAX NpPeNoTBpallleHNs O0ecropAAKOB UM IIpe-
CTyIJIEHMI, AJIsT OXPaHbl 30POBbsA MJM HPaBCTBEHHOCTM MJIM 3allUThI IpPaB U
cBobog nmpyrux Jjmi’.

3asABUTeJIbHUIIA yTBepoKZaja, UYTO, OTKa3bIBadACh MCIPaBUTb CBEIEHUA O ee
IIoJle KaK B peecTpe aKTOB I'Pa’kIaHCKOI'O COCTOAHUSA, TaK M B O(PUIMAJbHBIX
JOKyMeHTaX, yAOCTOBEPAIINX ee JIMYHOCTb, (PppaHIy3CKNMe BJIACTY BbIHYIUJIN
ee coolIlaTh TPETBUM JIMIAM CBeJeHUA JIMYHOTO M MHTMMHOTO XapaKTepa U 4YTO
B IIPO(hbeCCHOHAJIBHON *KUBHN €l TaKiKe IIPUIIIIIOCh CTOJIKHYTBCH C OOJIBIIVIMI CJIOMK-
HOCTSMIA

44. TIpexne Bcero Cyn oTMeuaeT, UTO cozepskallleecs B cTaTbe 8§ IIOHATUE
“yBasxkeHune” ABJIAeTCA HeYeTKMM. OTO 0cODeHHO 3aMeTHO, KOTjJla pedb UIeT, Kak
B JaHHOM cJIydae, O IO3UTUBHBIX IIpaBaX, CTOAIIMX 3a DTUM IOHATHEM (CM. pe-
meHne 1o gexy Pus npomue Coedunennozo Kopoaescmea oT 17 okTabpa 1986 r.
Cepusa A, 1. 106, c. 14, . 35 u pemrennue o neny Koccu npomue Coedunennozo
Kopoaesemea ot 27 centadopsa 1990 r. Cepua A, 1. 184, c. 15, m. 36), KoTopble
pas3JMyYHBl B 3aBUCUMOCTM OT KOHKPETHBIX CUTyaluili M IPaKTUKU TFOCyIapCTB-
y4acTHUKOB. IIpy 5TOM Ba’XHO y4MTHIBATH HEOOXOOMMOCTb PaBHOBECUA MEMXKIY
0O0IIleCTBEHHBIMI MHTEPECAMY U MHTEPEeCaMy JaCTHOTO JiMIa (CM. BBIIIEYIIOMAHY-
Toe peleHne no nexy Koccwm, c. 15, m. 37).

45. ITo mEeHu0 M-Jb B., ee xajioba He MIEHTUYHA II0 CYLIECTBY “KaJsobaMm
r-ga Pusa u mucc Koccu, xotoprle Cyn paccMmaTpuBads paHee. IIpesxne Bcero oHa
OCHOBaHa Ha HOBBIX HayYHBIX, IPABOBBIX M COLMAJIBHBIX (PaKTOpax.

Kpome Toro, B naHHOI 006J1acTy CYIIIeCTBYIOT KOPEHHBIE Pasjuyusd B IIpaBe
Dpannmy 1 AHIIIMK ¥ B IO3UOUN ITyOJMYHBIX BJIACTEN DTUX CTPaH.

IIpumeHeHMe KpuUTepHUeB, COAEPIKAIMXCA B YKa3aHHBIX BbIIIle PeIIeHUAX OT
17 oktabpa 1986 r. u or 27 centadbpa 1990 r., roBoput He B Hosbly DpaHIuy,
rfe, B OTJIMYMe OT aHIJIMICKOro IIpaBa, He y4YMUTbIBaeTCA Na’Ke TOT BHEIIHU
00JIMK, KOTOPBIMI Ha COBEPIIIEHHO 3aKOHHBIX OCHOBAaHMAX IPUAAT cebe TpaHC-
CceKcyaJibl

Kpome Toro, zaaeuresnbHuna mnpepiaraetT Cyny OpoaHaJ M3UpoBaTbhb CUTya-
LU0 IJIyOsKe, 4eM B JByX BBIIIIEHasBaHHBIX JleJlaX: e}l XoTeJochb Obl, YTOObI B
pelleHNy OBIJIO OTMEYEHO, YTO OJHO U3 IOCYZapPCTB-yYaCTHMKOB HapyIlaeT CTa-
TBIO 8, OTpHUllad pPeaJIbHOCTb TPAHCCEKCYaJIOB KaK KOHKPETHOIO IICUXOCOI[MaIbHO-
TO THUIA JIMYHOCTU.

1. Hayuﬂ,aﬂ, npaesosas U coyuarvHas 380AMN0YUUSIL

46. (a) B pemenun no neny Kocen Cyn BbIpadms COMHEHME OTHOCUTEIBLHO
Hay4YHBIX NOCTMKEHMII, NMOABMBIIMXCS IIOCJIe ero pellleHMs Io Aetay Pusa: “B
YaCTHOCTH, INO-TIPesKHEeMYy MB3BECTHO.. YTO B pes3yJibTaTe olepaluu 10 CMeHe
II0JIa TIOABJIAIOTCA He Bce OMoJIorMdecKye YepThl IPOTMBOIIOJIOMKHOrO Ioja” (BbI-
HIeyIIoMAHyTOoe pellleHKe, c. 16, m. 40).

OpHako, IO MHEHMIO 3aABUTEJIBHUIIBI, HayKa IIPMBHOCUT JBa HOBBIX dJle-
MeHTa B JMCKYCCHUIO O KOHTpacTe MeXXJy BHeIIHMM obJjmKoM (TpaHcdopMalusa

COMaTU4YeCKOoro HOJ’Ia) 7 peaJibHbIM COJEpPKaHVEeM (XpOMOCOMHbIVI IIOJI OoCTaeTcCA
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IIPEeKHNM, TICUXOCOLMAJILHBIN IT0JI 3aMeHAeTCs Ha IIPOTUBOIIOJIOMKHEII) I10J1a TpaHC-
cekcyaJioB. C ofHOII CTOPOHBI, XPOMOCOMHBII KPUTePHUil He ABJIAETCSA Hellorpeln-
MBIM (HaIlpuMep, JINIA, UMeIOI/ie BHYTPUOPIOIIIHbIe TeCTUKYJbl — TaK HasblBa-
eMBblil JKeHCKUII TeCTUKYJIAPHBI TUII, UM Julla, MMelollne XpoMocoMbl XY, He-
CMOTPsA Ha BHeIIHe XeHCKUiI 0OJIMK); ¢ IPYyroil CTOPOHBI, IIPOBOAUMBIE JCCJe0-
BaHIUA IO3BOJIAIOT NPEAIOJOKUTh, YTO NpMeM B NUIY HEKOTOPBLIX BeII[eCTB Ha
oIpefieJIeHHOV cTaauy 6epeMeHHOCTY MJIM B IIepPBble HECKOJBKO JHEN KU3HU MO-
JKeT IpeonpefelUTh TPaHCCeKCyaJbHOe ITOBeJeHNe I YTO TPaHCCEeKCYyaJbHOCTh
MOJKeT OBITb CBA3aHA C XPOMOCOMHBIMM aHoMaymAMK. ClleoBaTeJIbHO, 3TO ABJeE-
HIe MOYKeT OOBACHATHCA HE TOJIBKO IICUXUYECKMMI, HO ¥ MaTePUaJIbHBIMM IIPV-
YYHAMH, II03TOMY HeJb3dA M0 KaKMMM OBl TO HY ObLJIO IIpeAJIoTaMU OTKa3bIBaTbCH
YUUTBIBATE €T0 B 00JIACTM IIpaBa.

(b) B ToMm, uTO KacaeTcs IPaBOBOrO acleKTa NpobjeMbl, M-Jib B. ocHOBBIBa-
eTcs Ha ocoboM MHeHuu cynpu MapTeHca B PeIIeHMM) IO yKe yIIOMMHaBIIEMYCH
neny Koccu, rie yTBepskIaeTcd, YTO PaCXOMKIEHNUS MeMKAy TocyllapcTBaMu —
uyneHaMy CoBeTa EBpombl B X OTHONIEHNM K TpaHCCeKCyaJlaM IIOCTeIIeHHO CrJjla-
JKUBAIOTCA B pesdyJbTaTe DBOJIOIUM 3aKOHOAATEJIbCTB U cyZeOHOV NPaKTUKMN.
TaxoBa 1 OpMEHTALVA Pe30JIIoLNi U pekoMeHmanuii ITapiamenTckoit Accambien
Coseta EBpomner n Esponeiickoro ITapsamenTa.

(c) 3aABuTeNbHNIIA TOJUYEPKUBAET OBICTPOTY COLMAJIbHBIX M3MEHEHNN B €B-
polIlelicKMX TrocyZapcTBax M pasHooOpasue KyJbTYPHBIX TPaaMIIMUI, UTO BjledeT
U3MeHeHNs IIpaBa U B paccMaTpuBaeMoli cdepe.

47. IIpaBUTeILCTBO He cIOPUT ¢ TeM, 4To B XX B., U 0cobeHHO 3a IIocje-
nane 30 JeT, HayKoll cleJjlaHbl 3HAUMTeJIbHblE yCIIeXM B MCIIOJIb30BaHUM IIOJIO-
BBIX TOPMOHOB, & TaKKe B 00JIaCTM IJIaCTUUYECKO) XUPYPTUM U IIPOTEe3UPOBaHUA
Tem He MeHee TpaHCCeKCyaJibl COXPaHAIT CBOJ IepBOHAYaJbHBII XPOMOCOMHBIN
I10JI; BOBMOSKHO JIMIIIb MBMeHeHlMe X BHeIllHero obisinka. IIpaBo He MoskeT MCXo-
IUTb U3 DTOTo IocjenHero gakTopa. Kpome Toro, omepaluy, COIPsKeHHBIE C
oIlpefieJIEHHO} OMaCHOCTBIO, He JOJIKHBI CTAHOBUTLCS IIOBCEHEBHBIM ABJIEHNEM.

HammonanbHble 3aK0HOATENILCTBA Pas3BUBAIOTCsA, BO MHOTMX CTpaHaX B HUX
y°Ke BHeCeHBI M3MeHEHUs, HO NPUHATbIE HOBble 3aKOHBI COZEpPsKaT HeOoNUHaKO-
Bble peIlleHNUA.

Kopoue rosops, nmpaBoBad, MopajibHadg M COLMAJIbHAA CUTyalusa ABJAETCH
HeollpeieJIeHHOIL.

48. HeocrtopuM haKT, YTO OTHOILIEHME K TpaHCCeKCyaJlaM M3MEeHMJIOCh; Ha-
yKa pasBMBaeTcdA, M NPOOJeMBI, CBA3aHHBIE C TPaHCCEKCyaJlaMM, IIPMOOPETaIoT
Bce OoJiblllee 3HaYeHMeE.

Opnako Cyzn oTMmeuaeT, YTO IIPOBOJMMEBIE CIIEIMAJIMICTaMM B DTO¥ obJjacTu
JccJleJOBaHUA ellle He JAalOT IIOJIHOM yBEPEHHOCTM B TOM, YTO TpPaHCCeKCyaJlb-
HOCTb He MMeeT OoJsiee IJTyOMHHBIX NPUYMH, ¥ IIO3TOMY XMPYPIUUECKOe BMeIlla-
TeJIbCTBO B MOJOOHBIX CIydasxX MOKeT OKasaTbCA HellpaBoMepHbIM. CKJlaIbIBalO-
mecs IpaBoBble CUTYyallUM MOTYT OKa3aTbCA BecbMa CJIOKHBIMI. Bos3HuKaeT pan
npobJieM, KaK-To: oIlpefieleHle TPaHCCEKCYaJIbHOCTH, colJlacue U APYTUe yCJIo-
BUfA, KOTOPble HAJJIEKUT BBIIOJHNUTL J0 KaKoi ObI TO HM OBIJIO OIlepaliyy; yCJIO-
BIA, HA KOTOPBIX MO’KeT ObITb paspellleHa CMeHa IIoJla; IIpaBOBbIE IIOCJIENCTBUA
XVPYPIUIECKOTO BMEIIATEeJIbCTBA, CIIOCOOHOCTD JKUTh B HOBOM CEKCYaJIbHOM BOII-
JIOLIEHNY; MeXKyHapOJHble acIeKThbl (MeCTO IIPOBeJleHUA oIlepalliy); IIPaBOBBIE
IIOCJIEICTBMSA CMEHBI II0Jla, MIMEIOIMe OOpPaTHYI0 CUIy (BHeceHMe M3MEeHEHUil B
aKThl TPa’KJaHCKOTO COCTOAHMA); BOBMOYKHOCTb BbIOpaTh Npyroe MMsdA; KOH(PU-
JeHIIMaJbHOCTb JOKYMEHTOB I CBeJIeHIII 0 cMeHe IoJia; IOCJIeICTBUSA B CeMelfHOM
nnaHe (IpaBo BCTYyNaTh B Opak, cyZbba CyIIleCcTBYIOIleTo OpaKa, IIPOMCXOMKIE-
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HKe netelt) u T. I. Ilo BceM »TuM BoIpocaM cpeny rocyzapcts — dyieHoB CoBeTa
EBpomrb! elfe He cyllecTByeT AOCTATOYHO IIMPOKOro KoHceHcyca, 4Tobel Cyn
MOT IPUITH K BBIBOZIAM, IIPOTMBOIIOJIOMKHBIM TeM, KOTOpble OH cleJiaJl B JAeJsax
Pusza un Koccn.

2. Pasauuus medxncdy Pparyys3ckolil u aH2AUUCKOU CUCEMAMU

49. TIlo MHeHMIO 3aABUTEJILHUILIBI, II0 PAAY MOMEHTOB cyAbbOa TpaHCCeKcya-
JIOB TIpeJicTaBJseTCA ropasfo Oojiee TaAKeJoll Bo PpaHnum, deM B AHIJIUU.
Komuccusa B 1esioM corjiacHa ¢ 5TUM MHEHMEM.

50. IIpaBuTeaBCTBO Ke cumMTaeT, uyTo B ciaydae ¢ Ppanumeit Cyn He no-
SKeH OTCTyNaTb OT TOTO PelleHNs, KOTopoe OBbLIO IPMHATO MM IIo NejaM Pusa u
Koccu. KoneuHo, 3aABUTeIbHNIIA MOXKET B IIOBCEITHEBHOI "KIM3HY CTaJIKMBAThCA C
3aTPYAHUTENbHBIMY CUTYalUAMY, HO OHM HeJOCTaTOYHO Cepbe3HBI, YTOObI Ipes-
CTaBJIATHL coboii HapylleHMe cTaTbyu 8. DpaHIly3CcKMe BJACTM HUKOTZA He OTKa-
3BbIBaJIM TPaHCCEKCyaJaM B IIpaBe BeCTU TaKyIo "KM3Hb, KOTOpasd UX ycTpauBaer.
VlcTopusa 3aABUTEIBHUIBI CIYXKUT TOMY JOKasaTeJIbCTBOM: HeB3Upas Ha TO, YTO
110 aKTaM TPasKJaHCKOI'O COCTOAHMUA OHa ABJIAETCA MYKUMHONM, M-Jib B. BeIaBaja
cebs1 3a sKeHIVHY. KpoMe Toro, TpaHCCeKCyaJl, sKeJIaloINii COXPaHUTE CBOJ O1o-
JIOTMYECKUi I0JI B TaliHe OT TPeTbMX JNI], OKas3blBaeTcA B TON Ke CUTyallUH,
uTo M Jt000J UeJIOBEK, CTPEeMAINUICA COXPaHUTb B TaliHe NPyTrue dJeMeHTbI
cBoell YaCTHOI »KM3HM (BO3PacCT, NOXOAbI, MECTO >KUTEJIbCTBA U T. I.).

IIpenocTaBienHble rocynapcTBaM-ydacTHMKAM IIpefielibl YCMOTPeHUsdA, Kak
IIpaBUJIO, PACIPOCTPAHAITCA KaK Ha BbIOOp KPUTEPUEB MOIIYCTUMMOCTM CMEHBI
IoJla, Tak ¥ Ha BBIOOD NOIIOJHUTEJIBHBIX Mep B cJydae OTKasa.

51. Cyn orMmeuaeT, uTo Mexny PpaHumeit u AHIJIMeN CyIIeCTBYIOT 3HauM-
TeJIbHble Pas3yMuMA B UX IPaBOBBIX CUCTeMaX U CyAeOHOV NIpaKTUKe B objacTu
IPaXJIaHCKOTO COCTOSHMUA, CMEHBI MMeH, MCIIOJIb30BaHUA JOKYMEHTOB, yIOCTOBe-
pAMUX JUYHOCTB, U T. A. Cya paccMOTPUT BO3MOXKHBIE IIOCJIENCTBUA TaKUX
pasauuuii B JaHHOM JleJle ¢ TOYKM 3peHusa KoHBeHIUN.

(a) I'pasxcOarcioe cocmoarue

(1) Brecenue ucnpasrenuil 8 akmal 2pai0aHCKO20 COCTNOAHUS

52. 3aABUTeJBHMUIlA CUMUTAET, YTO C Hell IMOCTYNMJM HeclpaBeNJMBO, OTKa-
3aB el B ee IIpockbe BHECTV M3MEHEHNs B aKT I'Pa’KJAaHCKOTO COCTOSHMUA, TEM
Gosiee uTo PpaHNuUA, B oTyMUMe OT AHIVINY, He MOXKET CCBIJIATHCA Ha TO, YUTO
JlelicTBYIOIIlasd 3/leChb CUCTeMa COAEPIKUT KaKue-yMbo cyllecTBeHHBIE MTPEIAT-
CTBUSA IJIA 3TOTO.

Cyn oTMeuaeT, YTO IeJIbI0 OpPTaHM3aI[MM 3alllICU aKTOB TPa’KJaHCKOIO CO-
CTOAHUA B AHININM ABJIAeTCA He oIpeflelleHNe JIMYHOCTY dYeJIOBEKa Ha KadKIblil
JlaHHBII MOMEHT, a cduKcalua paKTa POKAEHNs, IODTOMY pPeecTp HOCUT OTKPBI-
TBIII XapaKTep (CM. BBIIIEyIIOMAHyTOe pellleHue 1o neyy Pusa, c. 17—18, m. 42).
Bo ®pannun xe neso obcTouT MHade. 3alMCh aKTOB TPasKJAaHCKOIO COCTOSHUA
OOHOBJIAAETCA B TeYEHMe Bcell KM3HM deJIOBEKa; CJIeIOBATEJILHO, B Hee BIIOJIHE
MoOsKeT OBIThH BHeceHO cyZebHoe pellleHMe 00 M3MeHEHNM IepPBOHAYaJbHON 3aly-
cu o mnojie. Kpome Toro, mpAMoii NOCTYII K peecTPy MMEIOT TOJIBKO YIIOJIHOMO-
YeHHble Ha TO FOCyJapCTBeHHBble cJysKalllle M Julla, MOJIy4dMBIINe paspellleHue
oT npokypopa Pecnybsmukn. CienoBaTesbHO, ppaHI[y3CKOe TOCYIapCTBO MOJKET
pelllaTh JaHHBIN BoIpoc, He Ipuberad K pedpopMMUPOBAHMIO 3aKOHOAATEJbCTBA;
JlocTaTOYHO M3MEHUTh NpPaKTUKy KaccalnoHHOro cypa.

IIo muenuto IIpaBuTesbCcTBa, ppaHIly3cKkad cynebHasd MPaKTUKa B DTOM 00-
JacTU He ABJSETCA yCTOsBIIeNcA; IoXosKe, YTO ¥ 3aKOHONATeJbCTBO HaXOOUTCA
B IIePEXOJIHON CTaiNN.
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54. C touru 3penusa Komuccuy, IIpaBuTesbcTBO He NIPUBEJIO HUKAKUX apry-
MEHTOB, Ha OCHOBaHMM KOTOPBIX MOKHO OBLJIO OBI MPeNIoJIoKUTb, YTo Kaccanu-
OHHBIII CyJi COIJIACUTCS Ha BHeCeHNe B aKThl IPa’KJaHCKOT'O COCTOSHUA 3aIMCU O
CMeHe IIoJla TpaHCCeKcyaJa. B JaHHOM JeJie 9TOT CyJ OTKJIOHUJ KaCCalVOHHYIO
’KaJI00y Ha TOM OCHOBaHNU, YTO CTATyC 3afABUTEJLHUIIBI OIIpefiesdeTcsA CBOOOIHO
IIPUHATBIM €l0 pellleHUeM.

55. Cyn oTMeuaeT, YTO HMYTO He MeIlaJI0 BHECTUM — B TOI MJIM MHOM hop-
Me — B aKT O POXKJEeHMUM M-JIb B. TaHHBIX, HallpaBJIEHHBIX ecJy He Ha JCIIpaBJe-
HIe TIepBOHAYAJILHO COBEPIIIEHHOl OIMOKM, TO II0 KpaifHeli Mepe Ha KOHCTaTa-
OO0 TellepelllHero COCTOSHUA 3aABUTeJbHUIIBL BrpodeM, MHOrMe CyAbl IepBOii
VHCTaHIUM U aleJUIANVOHHbIe CyJbl II0 JeJlaM IPYTUX TPaHCCEKCYaJloB yiKe IpU-
HUMaJIM pelleHMsa O BHeCEHMM IIONIOOHBIX B3alicelf, U MPOKypaTypa NpaKTUIecKu
HMKOIZla He o0KaJioBaJia TaKue pellleHndA. UTo Kacaerca KaccamyoHHoro cyza, To
OH 3aHMMaeT IIPOTUBOIIOJIOMKHYIO IIO3UINIO, HO CUTYalus MOMKeT MBMEHUThCH.

IIpaBna, sagBUTeNIbHUIIA IOIBEPIJIACh XMPYPIUUECKOMY BMeNlaTeJbCTBY 3a
rpaHNIEd, T. e. 6e3 MEOVIIMHCKNX U IICUXOJOTMYECKUX rapaHTUil, KOTOPBIE TENlePhb
craymu obasaTenbHBIMU Bo Ppannnu. TeMm He MeHee omlepalud IOBJIeKJa 6e3B03-
BPaTHYIO yTepIo BHEIIHUX IIPU3HAKOB IlepBOHaYaJIbHOro noJia M-Jb B. Cyz cunra-
eT, 4TO B JAaHHOM Jlejle IIPOsBJIEHHadA 3aABUTeJIbHUIIE) PelIMMOCTb ABJSAETCA
JIOCTaTOYHO BajKHbBIM 3JIEMEHTOM, KOTOPBI JOJIKEH ObITh yUTEeH HapALY C APYIU-
MI IIpY IIpUMeHEeHUM cTaTby 8.

(72) Cmena umenu

56. 3aABUTeJIbHNUIIA HAIlOMMHAET, 4To 3aKoH oT 6 dprokTunopa II roma (cm.
II. 22 BbIllle) BOCIIpeIllaeT BCEM Ipa’kJlaHaM HOCUTb MMA MJIM PaMUJINIO, OTJIMY-
Hble OT TeX, KOTopble 3allcaHbl B UX CBUAeTeJbCTBe o poykaeHun. Cienosa-
TeJIbHO, C TOYKM 3peHNs 3aKoHa ee 30ByT Hopbep; Bo Bcex ouUIMaJIbHBIX JOKY-
MeHTaX —YyJOCTOBepeHNe JIMYHOCTY, IacIopT, KapTouka ua3bupartend u T. 1., a
TaK)Ke B ee UeKOBBIX KHIMKKaX, TeJedOHHBIX CcUeTaX, HaJIOTOBBIX JOKyMeHTaXxX U
T. I. NOJOKHO OBITH yKasaHO 5To MM:A. UTo Ke KacaeTcad BO3MOXKHOCTY CMEHBI
UMeHM, To BTo He 3aBucuT, kak B CoenuHenHoM KopoJjieBcTBe, TOJIBKO OT sKe-
JaHUA JIMIA: corJlacHo cTaThe 57 I'paskgaHCKOro Kojekca, cMeHa MMeHM BO3MOXK-
Ha TOJIBKO C paspellleHUdA cyla ¥ IIPU HaJIMIUM OIpaBIaHHON “3aKOHHOI 3alHTe-
pecoBaHHOCTH” B 3ToM. OfHaKO M-Jib B. He 3HaeT HU OJHOTrO CyIeOHOTrO pelleHns,
B KOTOPOM TpaHCCeKCyaJIbHOCTb IIpM3HaBaJach ollpaBiblBalolllell TaKylo 3aMHTe-
pecoBaHHOCTB. Bo Besakom ciyuae Cyn Gospiniont nHcTaHuuy JInbypHa, a nosnHee
¥ ANeJIANMOHHBIL ¢yl B Bopso oTkasanu el B mpaBe HOCUTB uMA JIuH AHTya-
HeTT. CTaTyc 'Ke HeodpUI[MaJIBHOTO MMEH) OYeHb HeHaJledKeH.

Komuccnsa no cymiecTBy corjsiacHa ¢ 3TUMM JTOBOJAMIL

57. HanpoTtus, IIpaBuTe IBCTBO CUMTaET, YTO B JaHHOI 0OJIACTU CYIIleCTByeT
IIO3UTMBHAA U OOIIMpPHAdA cylnebHadA NPaKTHUKa, MONJEpP:KIBaeMasd IIPOKYPaTypPOIL.
IIo »ToO} mpaKTMKe, BBIABUTaeTCA JMIIb TpeboBaHMEe HENTPaJBHOIO MMEHU —
Knon, JoMyHMK ¥ T. IL; 3aABUTEJbHUIA ’Ke HacTauBajla Ha MCKJIIOUUTEJIbHO
JKEHCKUX JMeHaxX.

Kpome Toro, MHorme Jony IMMPOKO IONL3YIOTCA “HeoUIMAJbHBIM” MMe-
HeM, KOTOpoe OoTJu4YaeTcdA OT MMeHM, BHECEHHOTO B UX aKT o pokJeHun. OnHako
IIpaBUTENILCTBO COTJIACHO C TEM, UYTO TaKafd MPaKTUKa He MMeeT 3aKOHHOII CUJIBL

58. Cyneburple pemlenus, npezcraBiieHHble IIpaBurtesnsctBom Cyny, nev-
CTBUTEJIbHO CBUJETEJbCTBYIOT O TOM, UTO HeIIpM3HaHMe CMeHBI Ilojla He obaA3a-
TeJbHO IIPEeNATCTByeT 3aMHTePeCOBaHHOMY JMIy B IOJydeHUM HOBOTO MMeHH,
KOTOpoe B OoJIbIIIe)l CTeIlleHM COOTBETCTBYEeT ero (pU3UIeCKOMY OOJIMKY.
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Opuako sTa cyneOHada IMpaKTHUKa ellle He CJOXKMUJIACh, Korza cyn B JIubypHe
¥ ANeJUTANMOHHBIN ¢y B Bopzo BeIHOCUIIM pellleHMe; (paKTUYECKY DTa IPAKTUKA
He BBINIAAUT YCTaHOBUBIIENCA Oajke CerofqHdA, T. K. KaccallMoHHBI CyH, ITOX0MXKe,
HI pasy He MMeJ BO3MOYKHOCTM IIOATBEPIAUTL ee. Kpome TOro, oHa OTKpLIBAaeT
JIUIIb BeCcbMa Y3KUIl IIyTh: BbIOOP MEMKIY HECKOJIBKUMU PEeIKUMY HelTpaJbHbI-
MU uMeHaMu. YTo Ke KacaeTcsa HeopUIMAJbHBIX MMEH, TO OHM He MMEIOT 3aKOH-
HOTO CTaTyca.

Takum obpazom, Cyn cumTaer, YTO OTKa3 PasdpellnThb 3aABUTEJIbHUIIE CMe-
HYy UMMEHU, Ha KOTOPOJ OHa HacTalBaeT, TaKsKe ABJIAETCA CYIIeCTBEHHBIM (paKTO-
poM B cBeTe cTaTbu 8.

(b) Joxymenmut

59. (a) 3aaBuUTeNBbHUIIA NTOAYEPKUBAET, UTO JOKYMEHTOB C yKasaHMEM IIoJia
CTaHOBUTCA BcCe OoJIbllle: BBIMNMCKM U3 aKTa O POXKJIEHNUM, KOMIIbIOTEPHbIE YIOC-
TOBEpPEHU JIMYHOCTY, NacnopT EBpomnelickoro coobiiectBa u T. #. CilenoBaTesb-
HO, TPaHCCEKCyaJ He MOYKeT HU IlepeceKaThb TPaHUIly, HU IIPOXOAUTH IIPOBEPKY
JIMYHOCTMY, HY COBEPIIATh MHOKECTBO KasKIIOOHEBHBIX NEICTBUIL, IZe HeobXonu-
MO Ha3bIBaTb Ccels, He BBIABJIAA HECOOTBETCTBUA MEMKIY ero o(pUIIMaJIbHBIM II0-
JIOM ¥ TIOJIOM, COOTBETCTBYIOIIVM BHEIITHOCTI

(b) CBepmenua o moJjie cozepskaTcAd M BO BCeX OKYMEHTaX, IJle 3allliCaH
PerucTpaIMoOHHbII HOMEP, KOTOPLI IIpUCBayBaeTca KasKaoMy desoBeky Harmo-
HaJIbHBIM MHCTUTYTOM CTATUCTUKMK (CM. I1. 26 BbIlIe). A BeJlb STOT HOMEP CHUCTEMAa-
TUYECKY JCIIOJIb3yeTCA B KOPPECHOHAEHINM MeKIY KaccaMy CollMaJibHOro obec-
[IeYeHNsI, HaHUMATEJAMY M CTPaxoBaTeJIAMM; CJENOBaTEJIbHO, OH (PUTYPUPYET U
B pacmyuckax o0 ymaTe B3HOCOB, U B ILJIATEXKHBIX BeJOMOCTAX. TakuM obpasowM,
TpaHCCEeKCyaJ He MOYKeT CKPBITh CBOE IIOJIOMKEHME OT IIOTEeHLVAJIbHOIO HaHVMa-
TeJId U OT €ro aJMMHNICTPATUBHON CIIYysKObI, a TaKyKe B MHOTOYMCJIEHHBIX ITOBCe-
JHEBHBIX CUTyaIlUAX, I'le IPUXOOUTCA YKal3blBaTh PAKT U pasMephl CBOEro 3apa-
6oTKa (3aKJIOYeHNMe IOTOBOPa apeHIbl, OTKPBLITME GaHKOBCKOIO cueTa, Ipockba o
IpeqOCTaBJIEHUN CCYIbI U T. 1.). BOBHUKAIOT TPYIHOCTH U NIJIA COLMAJBHON U IPO-
dreccroHaNBHO MHTErpaIUy TpaHcceKkeyasoB. M-ib B. u cama moctpaniasa oT To-
ro. BoimaBaemble JIHCTUTYTOM CTaTUCTUKM HOMEPA VICIOJb3YIOTCA U OJIA OAHKOB-
CKIX CIIMICKOB YTEPAHHBIX MJIV HeobOeCIleUeHHbIX YEKOB.

(c) HaxoHel, 3aABUTEJIbHNUIIA €)KEOHEBHO CTAJIKMBAETCA C (PUHAHCOBBIMU
mpobJsieMaMn, T. K. Ha ee cYeTaX )M YeKaX yKasaHbI He TOJIbKO ee MMA U (paMUJINA,
HO U ee MepPBOHAYAJIbHBIN ITOJL

60. KoMuccensa mo cyliecTBy COIJIaCcHa C JOBOAaMM 3adABUTENbHUIIBL Ilo ee
MHEHUIO, OHa WUCIIBITBIBAeT — B CBA3M C HEOOXONVMOCTBIO YacTO PaCKpPBLIBATH
TPETBUM JINI[AM ACIIEKTHI CBOe}l YaCTHON KMBHU — CJIMIIKOM Cepbe3Hble TPYX-
HOCTMU, 4TODOBI MX MOYKHO OBLIO OIpaBlaTh HEOOXOAVMOCTBIO COOJIIOJATH IIpaBa
IPYTUX JIUIL.

61. IIpaBUTeJIECTBO HIpesKe BCErO OrOBOPWUJIO, UTO B JOKYMEHTaX, yJOCTO-
BEPSAIOIINX TPasKIaHCKOE COCTOSHNE U TPaskJaHCTBO, B BOOUTEJbCKUX IIpaBax, B
KapTo4YKe u30upaTesd U B TPAAULIVIOHHOM HaIlMIOHAJIBHOM YAOCTOBEPEHUN JIMIHO-
CTU TIOJI HEe yKal3bIBAaeTCA.

JInaue obcTout nesio ¢ macrnoproMm EBporelickoro coobirecTBa, HO ero cop-
Ma ompenesisgerca persiaMeHTamu EC; cilemoBaTeJbHO, DTO He ABJAeTcA 00da3a-
TEeJIbCTBOM Ha OCHOBaHMM (PPaHIy3CKOro mpasa. K ToMy ke 3aABUTEJIbHAIA [I0JIb3Y-
eTcsA IMpaBoM CBODOOIBI IepeIBIUKEHNA He3aBUCKMO OT CBOETO IIoJIa, ¥ IPUMEPHI,
Ha KOTOpbIe OHAa CChLIAETCH, He ABJIAIOTCA CYIIeCTBEHHBIMMN, TaK, IIPU JOPOIKHO-
TPaHCIIOPTHOM WJIM IPYTOM IIPOMCIIIECTBUM YKa3bIBATh II0JI CTPAaXOBAaTeJIs COBEP-
IIeHHO Heobs3aTeJIbHO.
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Yro KacaeTcsa HOMepa, KOTOPbINA BbiaaeTcsa HalloHaIBHBIM MHCTUTYTOM CTa-
TUCTUKHU, YUpPesKIeHHbIM IIocjie BTopoii MMUpPOBOJ BOMHBI IJIA AeMoTpacuuecKux
JccJeNOBaHNil, TO B JNaJIbHENIIeM 5TOT HOMEpP CJIYMKMUJI IJA UIeHTU UKALUN
JIVII, TIOJIYYalOIIUX II0COOMsA OT (PPaHITy3CKOI CUCTEMBI COI[MaJIbHOTO obeclede-
HuA. OH UCIIOJIb3YEeTCA TOJIBKO IJIA DTON I[eJIM ¥ He BHOCUTCSA HU B yIOCTOBEpe-
HHYe JIMYHOCTU, HY B IIAaCIOPT MJIM APYyrue aJMUHNUCTPATUBHbIE NOKYMEHTHL B
J000M cJydae rocyJlapCTBeHHbIE CJIYsKOBbI, KOTOPBIM 3TOT HOMEpP coolIaeTrcsd,
06sa3aHBI XpaHUTh TaliHy. HaHUMaTe IAM Ke OH HeoOXOAVIM, YTOObI BHOCUTEH CBOIO
YaCTh CTPaXOBBIX B3HOCOB 3a PabOTHUKOB.

B cBasu ¢ stum IIpaBuTesbCTBO IoJlaTaeT, UYTO ecau M-Jib B. He cMorJja
HaliTU oIlauMBaeMyl0 paboTy BHe cdepshl 1I0oy-0M3Heca, TO BTOMY MOTYT ObITH 1
Ipyrue MPUYMHBI, a He TOJBKO TO, YTO OHa TPaHCCEKCYyaJl, MHOIVME TPaHCCEKCY-
aJIbl UMEeIOT LOCTATOYHO IoYeTHbIe podeccun. Bosee Toro, cratbsa 4161 Yrosos-
HOTO KOJieKca 3allpelllaeT NVCKPUMMHAIMIO IPY HaliMe Ha paboTy IIo Ipu3HaKaM
ToJia MJIM MOPAaJIbHOTO OOJIMKa IIpeTeHZleHTa Ha MecTo. IIpaBha, HM OOVH TpaHC-
ceKkcyaJl HM pa3y He cChLIaJICA Ha 9Ty CTaTbIO.

Kpowme Toro, BriosiHe MOKHO MpeJIosKUThL OaHKaM, 4TOObI Ha YeKaX IledaTa-
JIUCH JIVILIb UMA U paMuInsa yekogaTesida 6es cjoB “r-uH”, “r-sxa” mym “mM-Jb” (cM.
. 27 BBIIIE); OHM He IIPOBEPAIOT, COOTBETCTBYET JIU UM UeKOHOJATeJId 3alliiCU B
aKTaX IpasKJaHCKOTO cocToAHMA TOYHO Tak ’Ke Ha cueTaX K OIIaTe OOBIYHO He
yKasaHbl HUM IIOJI, HM MM KJIMEHTa, a TOJbKO ero dpammaua (cM. I. 28 BbIlIe).
TakuMm 06paszoM, TPaHCCEKCYaJbl UMEIOT BOBMOMKHOCTh OXPAHATH CBOI YaCTHYIO
SKUBHB.

62. Cyn He cues 9Tu noBoab! yoenurenbHbiMu. Kak u Komuccensa, Cyn cuura-
eT, 4To Te HeynobCcTBa, Ha KOTOpPbIE KaJIyeTCA B JAaHHOI CBA3M 3aABUTEJILHUIA,
JIOCTATOYHO CepPbe3HBI, UTOOBI OBITh MPMHATHIMM BO BHMMAaHIE B CBeTe CTaTbu 8.

(c) Bwteod

63. Ha ocHOBaHNM BBIIIEN3JIOMKEHHBIX (paKTOB, OTIMNYAIOIINX HaCTOsAIlee [eJlo
or nmen Pusa m Koccm, — pmasxe ocTaBMB B CTOPOHE OCTAJIbHbIE apryMeHTbI
3aABUTeNbHUIBI, — CyJ IPUXOOUT K BBIBOAY, YTO OHA €)KeJHEBHO OKa3bIBaeTCs
B CUTyaI[y, KOTOpas HECOBMECTMMA C JOJLKHBIM yBajKeHIEM ee YacCTHON KUBHIU.
CrlenoBaTeJIbHO, ajKe C y4eTOM Tol cBOOOABI YCMOTpPEHMA, KOTOPOI pacioJjara-
I0T TOCYZapCTBa, HAJUIO HapylleHNe HeoOXOAMMOIO PaBHOBeCUs MeKIy oblie-
CTBEHHBIMI MHTepecaMy ¥ MHTepecaMM dacTHoOro Jjuna (cMm. 1. 44), T. e. HapyIle-
HUe cTaTbu 8.

Y rocynapcTBa-OTBETYMKA CYLIECTBYeT HEMAaJIO CPEJCTB JJIA MCIIPaBJIEHUA
caoskuBIIetica cutyauun. Cyn He IOJKeH yKa3bIBaThb eMy HamuboJiee aJleKBaTHbIE
u3 Hux (cM. inter alia pemrenusa no nexy Mapkce npomue Beaveuu or 13 uoHA
1979 r. Cepua A, 1. 31, c. 25, . 58, u nmexy Iiupu mpomus Mpaanduu ot
9 oxtabpa 1979 r. Cepua A, t. 32, c. 15, . 26).

B. Kanao06a o Hapywenuu cmamsvu 3

64. B Komuccun mM-sb B. yTBepsknasa Takske, YTO OHa fABJIAETCH KePTBON
GecueJIOBEYHOTO ¥ YHMUBUTEJILHOTO OOpaIlleHNs B CMBICJIE CTAaTbU 3.

C Tex mop oOHa He IOBTOPsAJa 3TOM xaJjobbl, u Cyn He cUes HYKHBIM
paccMaTpuBaTh BTOT BOIpoc ex officto.

II1. Ipumenenue cratou 50

65. CorutacHo cratbe 50,
“Ecain Cyn yCTaHOBUT, UTO pellleHMe WJIM Mepa, IPUHATbIEe cyneOHBIMM
UM MHBIMU BJlacTAMMU Brblcokoii JJoroBapusaroiierica CTOPOHBI, IOJHOCTBIO UJIN
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YacTUYHO IIPOTMBOpedaT 00A3aTesbCTBAM, BBITEKAIOIINUM 13 HacTodAllell KoHBeH-
UM, a TaKyKe ecJl BHyTpeHHee NpaBo yIoMsaHyTol CTOPOHBI OIyCKaeT JIUIIb
4aCTUYHOE BO3MellleHMe IIOCJe[CTBMUII TaKOro pelleHMs MJIM TaKoll Mepbl, TO
pemternem Cygna, ecay B 5TOM €CThb HEOOXOIMMOCTD, IIPEeyCMaTPUBAETCs CIIpa-
BeJIJIMBOe BO3MeIlleHle IIoTepIIeBIlell cTopoHe”.

A. Ywepb

66. 3aaBuresnbHUIla TpebyeT, Bo-1epBhIX, 1 000 000 dppaHKOB 3a ITOHECEHHBIN
MoOpaJIbHBI BpeJ U MaTepuaJbHbll yiiep6. IlepBblil cBA3aH ¢ cuTyaluel, cosnaH-
HOIl (bPaHIy3CKMM 3aKOHOIATeJIbCTBOM; BTOPOII — CO CJIOKHOCTAMMU, KOTOpPbIEe
OHa MCIIBITHIBAET B IIOBCEJIHEBHOI KM3HY, B YACTHOCTY, M3-3a TOTO, YTO OHA TaK U
He CMOIJIa HaiiTu paboTy M3 cTpaxa, UTO e€ll NPUAETCA PACKPBITH TaiHy CBOETO
rloJla B TOM BUJie, KaK OH 3allliCaH B aKTaX I'Pa’KJaHCKOI'O COCTOAHMUA

IIo muenuto IIpaBuTesbCcTBa, 3asABUTEJbHNIIE He yAaJloCh NMOATBEPAUTL Ha-
Judne TaKoro pasMmepa yiepba, 1 cymMMa, KOTOPYIO OHa TpebyeT, ABJIAeTCA Ypes-
mepHolt. Ecan Cypn ycraHOBUT (paKT HapyllueHmus ctaTbu 8, To pelnenue Cyna
OyzmeT camo 1o cebe HOCTATOYHBIM CIIPaBeJIMBLIM BO3MeEII[eHUEM.

IIpencraButess KoMuccun He 3aHAJ ompefeseHHON ITO3UIUIL

67. Cyn cumTaeT, 4To M-JIb b. IOHecJa MOpPaJIBHBIN Bpel OT CUTyaluH,
KOTOpas B HACTOAIEM pellleHNM Npu3HaHa IpoTuBopedalrelt Kousenmun. Cyn
cuyTaeT CIPaBeNJIMBBIM B COOTBETCTBUM cO cTaThell 50 BoaMellleHNe MoOpaJbHO-
ro Bpeza B pasmepe 100 000 cdpanrKoB.

B 1o sxe Bpema CyJI oTKJIOHAET IIpeTEH3UM Ha IIOHECEeHHBIV MaTepMaJbHbIN
yiep6. 3aABUTEJIBHULIA [OJITOE BPEeMs 3aHMMaJach IIPOgeCCUOHAIbHON geATelb-
HOCTBIO, I MHOTMe TpaHCCceKcyaJsbl Bo PpaHuuM uMeloT paboTy. XoTa TPYIHOCTU
B CBA3M C IOVMCKaMy PaboThl, CBA3aHHBIE C HEOOXONMMOCTBIO pasrjallaTh CBON
cTaTyc, BIIOJIHE PeaJIbHBI, OHM He ABJIAIOTCA HEIIPeOoJIOJIMMBIMIL

B. Pacxods. u u3depicru

68. Kpome Toro, 3adBuUTesbHMUIIA HacTauBaeT Ha BuiiaTe eif 35 000 dppan-
KOB B KauyeCTBe PacXoJIOB U UBJIEP)KeK, KoTophble OHa IIOHecJa B KaccaI[loHHOM
cyze (10 000 dppankoB), a 3aTem B opraHax Kouserruu (25 000 dpanKOB).

IIpaBuTenncTBO mpenocraBiydeT Cyny OLeHUTb dTo TpeboBaHIE Ha OCHOBE
KPUTEPUEB, BRITEKAIOIINX U3 €Tro NpakTUKN. IIpencraBurens Komuccnun He 3aHAN
oIpefieJIEHHOM ITO3UIUN.

69. Ha ocnoBe astux kputrepuen Cyn cumTaeT, UTO IOCyZapCTBO-OTBETUMK
JIIOJIKHO BO3MECTUTh 3aABUTEJIbHUIE Ha3BaHHYIO CYMMY I€JIVIKOM.

110 3TNM OCHOBAHMgM CY [

1. [TocmaHno8u. 1eCTHAAIIATHIO TOJIOCAMY IIPOTUB IIATY IPUBHATH ceba KOM-
[IeTEHTHBIM paccMaTpMBaTh IpeJBapuUTesibHble Bo3paskeHnusa IIpaBuTesbeTBa;

2. OmxaoHuUA X eIUHOTJIaCHO;

3. ITocmanosua TATHAOUATBIO TOJOCAMU IIPOTUB IIIECTU, YTO UMEET MECTO
HapyllIeHue CTaTby 8;

4. [Tocmanogua eqUHOTJACHO, UTO PacCMOTpPeHNMe JeJsa C TOUKU 3PEeHUA CTa-
TbU 3 He ABJAETCA HeOOXOAMMBIM;
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5. [TocmaHosun MATHAAIATBIO ToJOCaMM IIPOTUB ILIECTY, YTO TOCYZapCTBO-
OTBETYMK JIOJIKHO B TPeXMeCAUHBIV CPOK BBILIATUTL 3aAaBuTesbHuUIle 100 000 (cTo
TBICAY) (ppaHIy3CKUX (ppaHKOB B BosMellleHNe MopaJibHoro Bpena u 35 000 (Tpuz-
LIaTh IATH THICAY) (PPAHITY3CKIX (PPAHKOB 3a CyZeOHble UBIEPIKKN Y PACXOJIBL.

6. OmKxA0OHUAL eIUMHOTIJIACHO OCTaJIbHble TPeOOBaHNUA O CIIPaBeAJIMBOM BO3Me-
LIIEHWIL

CoBepllleHO Ha aHIJIMIICKOM M (PPaHIy3CKOM A3bIKax M OIJallleHo Bo JIBop-
e npaB 4dejoBeka B CTpacbypre 25 maprta 1992 rona.

Mapxr-Andpe Siiccen Poavgh Puccdan
I'pepve ITpedcedamend

B cootrBeTcTBUM co cTaTheit 51 n. 2 KouBennun u cratbeir 53 . 2 PerstamenTa
Cyna K HacTodAIllleMy PeIleHNI0 NIpuJaraloTcsa oTAesbHble MHEHUA Cyell.

OCOBBIE MHEHUy CYJAEUN MATIIIEPA,
IINMHENPO ®APUHBU, IETTUTH, BAJBTUKOCA,
JION3Y 1 MOPEHNJIJIBI

MsI, HaxoAAIMEeCA B MEHBIIMHCTBE, COIJIACHBI C T€M, YTO B JIAHHOM KOHK-
petHOM Jejie B. npomue @panyuu He OBIJIO OCHOBaHMII MPU3HATH, UTO Hapyllle-
HIe JIMeJIo MecTo. B aToii cdepe cBoboza ycMoTpeHNMs, Ipu3HaBaeMasd 3a ToCy-
JlapCTBOM, JOJIXKHa IIOMOYb €T0 IIPaBOIPUMEHUTEJBHOV MpaKTUKe OIIpeNeIUTh
IIPaBOBOJl CTATyC TPAHCCEKCYaJIOB HA OCHOBAaHUM OOBEKTUBHBIX KPUTEPUEB U C
cobsronienneM craTby 8. VI3jaraeMble HUKe MHEHUA IIPeJCTaBJIAIOT coboil Bapu-
aHTBI OIl€HOK; OHM He IIPOTMBOPEYAT OCHOBHOMY TEBNCY.

OCOBOE MHEHME CYJIbU MATHIEPA

K moemy riyGoxomy coskaJieHNIO, g He MOTY IIPMCOENVHUTBCA K OOJIBIIIMH-
CTBY, IIPOTOJIOCOBaBIlIeMYy 3a NpMU3HaHMe (paKTa HapyLIeHUs cTaTbu 8, T. K. B
pellleHNy He yKas3aHO ¢ TpeOyeMoil TOYHOCTBIO, B 4eM KOHKPETHO 3aKJII0YaeTCd
5TO HapylleHHue.

B pemtenun npusonuTca nedslit pan pakToB (0TKa3 BHECTM MCIPaBJIEHNUS B
aKThl TPaKJAaHCKOTO COCTOSHUA, padpellMTb B. CMeHUTH MMsd, HasBaHUe II0JIa
WJIM VICKJIIOYMTL yKa3aHMe Ha Hero B JOKyMeHTaX, yJOCTOBEPSINNUX ee Jd-
HOCTB, KOTOpble TpebyioTcA B IIOBCENHEBHON "KU3HM), IPUUEM Bce BTU (paKTOPBI
“oTHOCATCA K ZeuTy” MM “[OJIPKHBI IIPMHMMATBLCA BO BHMUMaHMe” ¥ B KOHEYHOM
cdeTe FKOOBI IPUBOAAT K IIPU3HAHUIO HaPYUIEHNA.

fI monHOCTBIO IMPUCOEAUHAIOCh K Te€M N0BOJaM, KOTOPbIE IMOCJY KIUJIM OCHO-
BOJl JIA HeNpM3HaHUA (paKTa HapylleHuMa cTtaTeu 8 B gesax Pusa m Koccny, a
MMEHHO K TOMY, YTO B aHIVIMJICKOM IIpaBe IIPeNyCMOTPeHa BO3MOYXHOCTbL CMEHDI
VMEeHM ¥ MCKJIIOYEeHUs YIIOMMHAaHUA O IIoJjle B NOKYMEHTaX U yIOCTOBePEeHUAX
JIMYHOCTY, IPUYEM B 000MX cirydasx — 0e3 0coObIX aJIMUHMCTPATUBHBIX CJIOKHO-
cTeil. B Toil Mepe, B KaKoil 3TO He CBOJCTBEHHO (PPaHIly3CKOMY IIpaBy, s TOXKe
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cunTaJ ObI, UTO HapyllleHNe B HacToAllleM JNejle uMejio MecTo. Ho B peltenun He
yTOYHEHO, YTO O3HadaeT “M3MeHEHMe aKTa O poskAeHun”, 6yZeT Ju 3To U3MeHe-
HJe IIepPBOHAYAJIbHOJ BallVICM MJIM IIPOCTO IpUMedYaHMe Ha IOJIAX — a HTOo, IIo
MoeMy MHEHUIO, MOYKeT IIOBJIeYb ITOCJIEJICTBUA, JaJIeKO BBIXOJAIINE 3a IIpefeJbl
TpeboBaHMA cTaTby 8 (B 9TOM IJlaHe MOs TOYKA 3peHMA INpubiamskaeTcsa K TOI,
YTO BbIpa’KeHa B OTZEJIbHOM MHEHUM CyAbM Y OJIIIA).

He 6ynem sabbiBaTh, uTO IepBoHauaJsibHoe obpalieHne B. — “sxesaroreit
BBIITM 3aMy’X 3a CBOEro NpuATedda’ — BO (PPaHIy3CKMe CyJIbl MMeJIO I[eJIbI0
IIpU3HaHMe 3a Hell IIpaBa Ha JCIPaBJIEHME ee aKTa O POKJEeHUM, 4ToObl OHa
MoOIJla BCTYIUTBh B OpaK, M YTO OTKa3 B DTOM MCIIPaBJIEHUM ¥ OBLI IPUUMHON ee
obpalieHnsa B opraubl KoHBeHIUN.

OpHnako, xota KoMmuccnsa u He mpusHaJa IpreMJIEMOl $KaJjlo0y, OCHOBaHHYIO
Ha cTaTbe 12, 3HAYMMOCTb 3JIeMEeHTa “McIIpaBJieHle aKTOB IPa’KJaHCKOI'O0 COCTO-
AHNA”, TPUBHAHHOTO CYLIECTBEHHBIM B MOTUBUPYIOIIE) YacTy HaCTOAIIEro pe-
IIIeHNsI, OCTAeTCA O4YeHb PAacCIJIbIBYATOl ¥ He JMCKJIIOYaeT ITOCJEeJNICTBMI, 32 KOTO-
pBle A He MOTY IIPOTrOJIOCOBATh.

Xora A u He OGe3pasdiymyeH K cynbbe TpaHCCEKCYaJloB, A CUMTAI0 Ba’KHBIMU U
coobpaskeHNs, M3JI0KEeHHble B 0COObIX MHeHMAX cyzeli IInnaeiipo Papuubny, Ilertn-
™, BasnbpTurkoca u MopeHnyibl o6 MHMIMATUBE — IIOXOXKe, JIETKOMbBICJIEHHON —
B., pemmusieit onepupoBaTbesa 6e3 TeX MeOUIVHCKUX rapaHTUI, KOTOPBIMU JOJI-
SKHO OBLIO OBI COIIPOBOKAATBCH ITOLOOHOE XMPYPIUUECKOe BMENIaTeJIbCTBO.

Kopoue rosopsa, A He WyBCTBYIO cebsA BIIpaBe IOANMCATBHCA IIOJ PeIIeHMEM,
B KOTOPOM He CKal3aHO C HeoOXOIMMOJ fACHOCTBIO, UTO OHO He OTCTyIlaeT OT
BBIBOJIOB, COJZlepsKallluXxcAd B pellleHMAX 1o nesam Pusa m Koccwu, m koropoe
oCTaBJIAET BOSMOXKHOCTb MCTOJIKOBATb OTO KaK IIyTh K M3MeHEHMIO IIPeXKHell Io-
UL

OCOBOE MHEHVE CYJbV INHENPO ®APVHBU

1. {1 He MoOry corylacUTBCH C pellleHNeM U He IIOHKMAal0 OTKas3a OT IIpeablny-
mieit npakTuky Cypna, KoTopad OblLla IMOATBepPsKJeHa MeHee roja Hasall.

fI omacach cepbe3HBIX IIOCJEINCTBUII, B YACTHOCTM TOTO, YTO BMECTO Hal-
JIesKalllero JIeUeHIs Bce dallle OyAyT COBEPIIAThCA XUPYPIUUECKMe ollepaliuyl C
HeoOpaTUMBIMI II0CJIENCTBUAMIN.

2. Ponp Cyna sakJiodaeTcd B TOJIKOBaHUM KROHBEHIMM; 3TO TOJIKOBaHUE
JIOJIKHO OBITH NMHAMMWYHBIM M aKTyaJIbHBIM, HO JOJI’KHO OCTaBaTbCA TOJIKOBaHM-
eM. IIpaBonpumenurenbHasa npakTuxka Cyzia He MOXKeT BBIXOOUTL 3a IIpPeJieJibl
KoHBeHIIMNM ¥ He MOKET HU IIPEeNOCTaBJATH UeJIOBeKy HOBBIX IIpaB, HM HaJlaraTb
Ha TOCyZapCTBa HOBBIe 00A3aTeJIbCTBA.

3. KouBeHIINA He 3aKpeIlisAeT IIPaBO Ha M3MeHEHMe IIoJla UM Ha U3MeHeHUe
aKTOB TPasKOaHCKOTO COCTOSHUA WJIM, B HapylleHre MelKIyHapoIHOTO MaKTa O
rPasKJaHCKUX U IMOJIMTUYECKUX IIpaBax (cTaTbsd 24), rocyIapCTBEHHOTO peecTpa
aKTOB TPa’XJIaHCKOTO COCTOAHMA. Kak Mo)KHO oT mMeHM KoHBeHIIUM HaBA3BIBATH
rocyZapcTBaM oIpelesIeHHOe IIOBeeHMe B DToi obsacTtu?

4. Xupyprudeckue orepalny He U3MEHAIOT peaJIbHOro IIojla YeJIOBeKa, a
JINIIb BHEIIHNUI BUJI U IIOJIOBYIO MOP(OJIOTHIO.

5. 3aaABuUTE D (4 HE UCIOIb3YIO KEHCKOI (POPMBI, IIOTOMY HYTO II0JI MHE HEU3-
BeCTeH, U A He IPU3HAI0 [IPaBO KOro ObI TO HM ObLIO MEHATH IOJ II0 CBOEMY
YCMOTpPEHMUIO) He ABJAETCA HACTOAIMM TpaHcceKkcyasyoM: “..Cyn GoJibIlIoi MHCTaH-
MY OTMedYaeT, YTO Jlaske IIOCJie TOPMOHAJIbHOM Tepammy ¥ XUPYPTUUECKON oIe-
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paummn Hopbep (B.) mo-npesxkHeMy MMeeT XapaKTepPHble NIPU3HAKY JIMIA MY KCKOTO
1oJia; ..CyJ cdeJl, 4TO B OTJIM4YMe OT 3afABJIEHMII NaHHOIO JIMIA, ero TellepellHee
COCTOAHME He fABJIAeTCA Pe3yJIbTaTOM JJIEMEHTOB, CYIIECTBOBABIIMX IO OIlepa-
MM, a TakKyKe CaMOro XMPYPIMYECKOTO BMEIATEJIbCTBA, CTABIIETO HEOOXOMMbBIM
3 TepalleBTMYEeCKUX coobpaskeHMi, HO OHO ABJIAETCH CJIEICTBMEM CO3HATeJIbLHON
BoJi Jimna..” — 3To BbIBOJ Kaccammonnoro cyza (. 17 ero pereHns).

6. 3ayeM HaBABBIBATH (PPAHIY3CKOMY TOCYAAapPCTBY IIOCJENCTBUA XUPYPIU-
YeCcKOro BMelllaTeJIbCTBa, OCYIeCTBJIEHHOIO CO3HATEJbHO U HaMePEHHO U K TOMY
JKe B ApyroMm rocynpapctee (m. 11 pelreHus) 6e3 mpenBapuUTeIbHOIO KOHTPOJA?

7. MesxknyHaponHas KoMuccusa 1o rpasknanckomy coctosauuioo (CIEC) “sanm-
MaeTcdA IJIaBHBIM 00pas3oM.. pas3paboTKoi peKoMeHAaluii UM IIPOeKTOB KOHBEH-
LMI, HallpaBJIEHHBIX Ha cOJVIKeHNMe NeJICTBYIOINMX B rocyZlapcTBaX-dJeHaX IIpa-
BOBBIX IIOJIO}KEHUII II0 DTMM BOIIPOCaM...”

JlaHHbBIe BOIIPOCBEI — BTO BOIIPOCHI, CBA3AaHHBIE C COCTOAHMEM JIUI, C CeMbell
” ¢ rpaskJaHCTBOM. KoMumccnus gaBHO paboTaeT HaJ CTaTyCOM TPAaHCCEKCYaJloB, U
IIOKa OHa He BbIpaboTajla PeKOMEeHIallMii MM IIPOeKTa KOHBEHIMIL

8. B BakoHOnaTebCTBaX rocyZapcTB — y4YacTHUKOB KOHBeHIUM HeT TaKoro
o0IIlero 3HaMeHaTeJIsI, KOTOPBIN IT03BOJIMJ OBl HaBA3BIBATH MM CTOJIb PaJIMKaJIb-
HOe pelleHNe.

9. Cpen BOBMOJKHBIX IIOCJIEICTBUI IIPMMeHeHNA HaCTOAIEero pelleHnus (CM.
n. 52—55) g 6bI oTMeETIJI IBa:

— BHeOpauHbIl pebeHOK IbITaeTcd BO3OYAUTH JICK II0 yCTAHOBJIEHUIO OT-
IIOBCTBa, HO IIOCJIe €T0 POJKJAEHUA 3a4aBIINI ero MysKUMHa IlepeHec OIlepaliiio
II0 CMEeHe IIoJIa ¥ B JIOKYMEHTBI O €T0 I'Pa’KJaHCKOM COCTOSAHMM ObLINM BHECEHBI
JICIIPaBJIEHN; IOJIYYNUTCH, YTO MCTell TpeOyeT IPMU3HATBH OTI[OM >KEHIINHY!

— IIocJle BHECEHMs JCIIPaBJIEHNI B aKThI TPaskJaHCKOIO COCTOAHUSA TpPaHC-
CeKCyaJl CMOYKET BCTYIIUTb B OpPaK C JIMIIOM CBOETrO HacToAIlero (0ObIYHOTO) I0JIa,
onHako Cyn “BMUANT.. B IIPUBEPYKEHHOCTY K TPaJAUIMOHHOMY IIOHMMAaHMUIO Opaka
JIOCTaTOYHBII MOTUB JAJIS TOTO, YTOOBI IIO-IIpeKHEMY IPUMEHATH OMoJIormdecKye
KPUTEPUN IJIA ONpeJiesIeHNA IoJla JIMIa JJIA IleJelil Opaka (CM. pellleHMe II0 AeJy
Koccny, c. 18, m. 46), u “c Toukn 3penusa Cyzna, rapaHTUPydA IPaBo Ha BCTYyILJIEHNE
B Opak, cTaTba 12 uMeeT B BUAY TPaAULVOHHBIN Opak MeXAy JIMIIaMU Pas3HOTO
6moJtornyeckoro moJsia. TeKCT CTaTbM STO IOATBEPIKIAET: U3 HETO CJENYeT, UTO
IpecjenyeMoil IieJibl0 ABJAeTCA TJIaBHBIM o0pa3oM 3alllUTa OpakKa KaK OCHOBBI
cembn” (cMm. pellleHne 1o peay Pusa, c. 19, m. 49).

IIo moemy mHeHmio, Cyn B HacTOAIIEM PeIIeHNM NOJIKeH ObLI Obl 3asBUTH,
YTO ero pellleHKe HUKOMM 0o0pasoM He OoTpakaeTcd Ha IIpaBe BCTyNaTb B Opak,
KOTOpOe, OJHaKO, ABJAeTCA NPUUNHON Nonaun Kajobsl B. B Komuccuto.

10. CnenoBaTesibHO, A cuMTal, YTO HapylleHMe cTaTby 8 KoHBeHIUM He
UMeJI0O MecTa, M f Ilojlaralo, YTO IIpaBOBOe PeTyJMpPOBaHME TpaHCCeKcyaJusMa
ocTaeTcA INpeNMeTOM KOMIIETEHUMM KajKJIoTo rocyZapcTBa C ydeTOM HpPaBOB U
TpaaNIMii, XOTA MHEHUS MEeNVUUVHCKUX VM HayYHBIX DKCIIEPTOB MOTYT OBbITH pas-
JIMYHBIMIL.

11. ITockoJsbRy, II0 MOeMy MHeHUIO, HapylleHus KoHBeHIMM He ObLlIo, A He
CUMTaI0 BO3MOYKHBIM TOJIOCOBATH B TOM K€ PEIIleHM) 3a BBIIJIAThl Ha OCHOBAaHUM
cratbu 50 KouBeHnmumn.

OCOBOE MHEHME CYIAbM IIETTUTN

fI He rojocoBaJs BMecTe C OOJIBINIMHCTBOM, KOTOPOE YCTAaHOBWJIO HaJM4dye
HapylleHUdA cTaTbu 8.
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Koneuno, pelrlerne oTHoCUTCA JUIIb K JaHHOMY KOHKPeTHOMY ey, HO BTO
JleJio OBLJIIO CaMBbIM MAaJIOBHAYUTEJBHBIM II0 CPaBHEHUIO C JleJlaMM, KOTOpble pac-
cMaTpuBaJm ppaHIy3cKre cynbl, ocoberHo B 1990 r. m 1991 r.

B mepsyio odepens xXody OTMeTUTh PAA NPOTMBOpeunii. BoJbMIMHCTBO 4je-
HoB Cyna He cTaBMUT moj, coMHeHMe pelrtenusa Cyna no nmesmam Pusa u Kocen.
B 1. 55 ormeudaeTca, yTo “HMYTO He MelllaJlo BHECTM — B TOI MJIM MHOM op-
Me — B aKT O POKJIeHUM M-JIb B. JaHHBIX, HalpaBJIEHHBIX eCJM He Ha JCIIpaBJle-
HIe IIepBOHAYaJIbHO COBEPIIIEHHO} OIIMOKM, TO II0 KpaliHell Mepe Ha KOHCTaTa-
LIMIO TellepelllHeTo COCTOAHMA 3asABUTeNbHUILI . Bo dpaHIlysckoil cucTeMe pernu-
CTpallMM aKTOB I'Pa’kIaHCKOTO COCTOSHUSA 5TO BO3MOKHO TOJIBKO Ha OCHOBaHUN
cynebHOTO pellleH)s, YTO U JieJlaeTCcA C IIOMOIIbI0O MHOTOYMCJIEHHBIX peIleHMUI .
OpnHako pellleHMA 5T NIPUHUMAIOTCA Ha OCHOBAaHMM CTPOTUX KPUTEPUEB, KOTO-
pble MO3BOJAIT MCKJIOYUTL Te KaTeTOpMUM JIMI], B OTHOIIEHNM KOTOPBIX OTKa3bl
MOTYT OBITBH OIpaBJaHbl HAYYHBIMY JaHHBIMU M OTCYTCTBMEM HaJJeKalluM obpa-
30M O(POPMJIEHHOTO MeIUIIMHCKOTO KOHTPOJIA.

B nyukre 63 rosopurcs, uTO:

“Ha ocHOBaHUM BBIIIENBJIOKEHHBIX (PAKTOB, OTJIMYAIOIINX HacToAlllee JeJo
oT nes Pusa u Koccu, — nasxe ocTaBMB B CTOPOHE OCTaJIbHbIE apryMeHTbI 3adBU-
TeabHNB], — Cya OpUXOAUT K BBIBOAY, UTO OHa eXeJHeBHO OKa3bIBaeTCs B
CUTyallM, KOTOpas HeCOBMeCTMMa C JOJIKHBIM yBa’KeHMEM ee YacTHON ‘KU3HIUL.
CrenoBaTeJIbHO, lajke ¢ y4eTOM ToOl cBOOOABI yCMOTpPeHMA, KOTOPOI pacIosara-
I0T TOCYZapCTBa, HaJMI[O HapylleH)e HeoOXOAVMOTO paBHOBECKA MEKIy oOIIe-
CTBEHHBIMI MHTepecaMM U MHTepecaMM dYacTHoro Jjmia (cM. I. 44 BbIIe), T. e.
HapyllleHue cTaTbu 8.

Y rocymapcTBa-oTBeTUMKa CYIIleCTByeT HeMaJlo CPelCTB AJIA MCIpaBJIeHNUs
cyaoskuBIeiica cutyarmn. Cyn He NOJKEH yKasbIBaTh eMy HamuboJjlee aJleKBaTHbIE
3 HUX..”

YuntbeiBajsio s GosbimHCTBO useHoB Cyza omepanumu, IpoBeJeHHBIE BO
@paHnuy B rocyapcTBeHHBIX OoJIbHMIIAX ITocjie 1973 . Torma kak b. 661y mpoorte-
pupoBaH B Mapokko?

Crnenyer sim u3 1. 66, 4To OOJIBIIMHCTBO MMeJIO B BNAY IJIaBHBIM 00pas3oM
BO3MOXKHOCTD BBIJIJa4M YJOCTOBEPEHMA JIMYHOCTM M IIAcllopTa, 4YTO He TpedyeT
BHECEHIs M3MEHEHUI B aKThl I'Pa’kJIaHCKOTO COCTOSAHUA U COOTBETCTBYET AYXY
pemtenuii mo gesaMm Pusa m Koccm m aHramiicKMM IpaBuJaM, M B MeHbIelt
CTelleHM TO, YTO IpeXKJe Bcero TpeboBajsia B., a MMeHHO — BOBMOYKHOCTBH BCTY-
IMTh B Opak co cBOMM IpuATejeM?

C ToukM 3peHNA I0PUCTOB, CKIOHHBIX OTCTaMBaTh IIMPOKOe TOJIKOBaHNE CTa-
Tyca TpaHCCEKCyaJloB, JieTde ObLIO Obl COrJIaCUTBLCA C JIOTMKOI pellleHNs o ety
B., ecsin 6b1 dppaHITy3CcKHUe Cynbl cCTEeMaTHYECK) OTKJIOHAJNM oOpallleHMa HacTo-
AMIJMX TPaHCCEKCYaJIoB (IIOABEPIIINXCH OIlePaIM 1o, JOJIKHBIM 06pasoM oopM-
JIEHHBIM MeAVLMHCKMM KOHTpoJIeM). OTO, OOHAKO, He MMeJIO MecTa.

KonBennusa He obasbiBaeT Bbicokme Jloroeapusaroiyeca CTOPOHBI IPUHN-
MaTb 3aKOHOJAaTeJIbHbIE aKThl 00 MBMEeHEeHM) 3alcell IpaskJaHCKOTO COCTOSAHUA B
CBA3Y € TpaHCCeKCcyaJuaMoM. Pan rocygapeTB-4sIeHOB BOOOIIle He MMeIOT HUKaKO-
ro 3aKOHOJATeJbCTBAa O TpaHcceKcyaJsmaMe. Te HallMOHaJIbHble 3aKOHOMATEJb-
Hble HOPMBI, KOTOpPBIE CYII[ECTBYIOT B 9TOi 00JIacTM, IIPeAyCMaTPUBAIOT OYEeHb
pasjuyHble KPUTEPUN U MeXaHNU3MBL

B sr06oMm ciryuae rocymapceTBa-dsieHbl, KOTOPble XOTAT B3ATLCA 3a pellleHue
9TUX IpobJieM, CTOAT Iepes BBIOOPOM B IOJIb3Y JIMOO 3aKOHOLATEJILHBIX MED,
Junbo cynebHOJ IPaKTUKM, M B DTOI JeJIMKaTHON cdepe, Iie MMeHTCA O4YeHb
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pasHble colMaJibHble UM MOpaJbHBIE CUTyallUM, y TOCYHapCTB MMeeTCA 3HAUM-
TeJibHasA cBOOOZA yCMOTPEHMS.

HeszaBucumo ot Toro, mabupaeT Jm rocygapcTBO 3aKOHONATeJBLHBIN IIyTh
UM cynebHYyIO IPaKTUKY, OHO IIO-TIPeKHEMY CBOOOJHO B O0TOOpe — Ha OCHOBa-
HMJ HEOCIIOPMMBIX HAayYHBIX 3HaHUII — KpUTepUeB NIPU3HAHUA CIlydaeB MHTep-
ceKcyaJiM3Ma MJIM HaCTOsIlero TpaHcceKcyannusMa. HHa ocHoBaHUM BTUX KPUTePU-
€B CyAbM HalVIOHAJIBHBIX CYZOB MOTYT IIPMHMMATB pellleHNs, He Hapyllad KoH-
BEHIUN.

C yueToM 5TUX IPUHIMUIIOB KaKle BBIBOABI MOYKHO cHleJlaThb B nejle B. mpo-
mue Pparyuu B cBeTe cTaTby 87

CpaBHeHMe aHIVIMICKON perylaMeHTaluy ¢ (PPaHIy3CKO}, YTo OBLIO creja-
Ho Cynom B gnmesax Pusa m Koccwu, elme HemocTaTO4YHO; HYKHO CpaBHeHMe C
TIOJIOXKEeHNEM B JPYTUX rocyfapcTBaxX-udjeHaX, TeM Oojlee 4TO OCOOEHHOCTM aHT-
JIMICKOJ CUCTEMBI KacaloTCA ODIIero peskyMa BeIleHNA aKTOB I'PasKJIaHCKOTO CO-
CTOAHUA, a He KOHKPETHBIX Mep B OTHOIIEHUM TPaHCCEKCYaJoB.

Ecsam MBI XOTMM IpMMEHATH CTAThIO 8 K MHTepceKkcyasaM ¥ Bo DpaHumu,
HY’KHO BBISCHUTDB, KaK peajiudyeTcd B CyAeOHOI NMpaKTUKe IIPaBO Ha MCIIpaBJe-
HIe 3alliiCell TPaskJIaHCKOro cocToAHMA. IlepedeHb cyneOHBIX peIlleHNII ITOKa3bI-
BaeT, YTO IIOJIOMKUTEJIBHBIX pPeIlleHMi 10 TaKMM MCKaM IIPUHMMAJIOCh CTOJIBKO
’Ke, CKOJIBKO J OTpUIlaTesIbHBIX. HeKoTophle pellleHNA IpeAyCMaTPUBAJM UX 00-
patuyo cuiy. IlpaBna, KaccanuonHslii cyn B 1990 r. BbIHeC dYeThIpe OTpUIlATE b=
HBIX pellleHNsd, HO JaHHble JeJja HOCUJIM CIIOPHBIN XapakKTep. IljleHapHBIl cocTaB
3TOr0 CyZa He IIPUHMMAJ pellleHuit mo GoJsiee MM MeHee CIOPHBIM JejaM O
TpaHCCeKCcyasn3Me.

YiKe mocJsie oTpullaTesbHBIX pellleHnii KaccarmonHoro cyna AnNessAlMOH-
Hell cyn B KoibMape mpmHAJ pelneHne o6 M3MEeHEHNUM 3alcell IpaskIaHCKOTO
COCTOAHMNSA OIEePMPOBAHHOIO JIMIA, KOTOpoe K TOMY ’Ke IIOJIy4YMJIO HOBBIN IIac-
IIOPT C yKasaHMeM CBOEro HOBOTO IIoJa. ['eHepaJIbHBIN IIPOKYPOpP HE CTaJl obsKa-
JIOBaTh 9TO pellleHlNe, cJIeOBATeJIbHO, OHO ABJIAETCA OKOHYATEJIbHBIM, M 3alllCu
OBIIM MBMEHEHBL.

IIpn pacmmpurenbHOM 1 6JiaroskejlaTeJIbHOM TOJKOBaHUM CTATbU 8 MOYKHO
CUMTATB, YTO HACTOAIIMII TPaHCCEKCyaJl, IIPOOIEePUPOBaHHbI Bo DpaHIuM moc-
Jle HeoOXOoMMOTo Ileprojia KOHTPOJBHBIX TECTOB B COOTBETCTBUM C IIPOLENYPOIL,
ycTaHoBJIeHHON HanuoHasbHOM KoJulerneil Bpadelf, NOJIKeH UMeTh IIPaBO Ha U3-
MeHeHNe 3allicell IpaskJaHCKOTO COCTOAHMA. B BToM ciydae apryMeHTOM MOTJIO
OBI CcTaTh TO, YTO TOCYZAapCTBO, COIJIAINIAACH Ha OIEPAaIMi0 B TOCYyZapCTBEHHON
KJIMHMKE U Ha ee OILIATy CUCTEMO} coliMajIbHOTO obeclledyeHUdA, NOJIKHO B paM-
KaX IIOBUTMBHOrO o0sA3aTeJsibCcTBa Ha OCHOBaHMM EBpomelickoii KoHBeHIMM o 3a-
IITe [IpaB YeJIoBeKa paspellnThb 3aMeHy aJMIHUCTPAaTUBHBIX JOKYMEHTOB U ITONTI
Ha M3MeHeHUe 3alicell IPakaHCKOTO COCTOSHMUA.

B nene B. Bce obcTout nuayve. TpaHccekcyasmaM He OBLI JOJIKHBIM 00pasoM
3aBepeH MeMUMHCKUMHI yupeskaeHnAMy. Onepanys IPOBOANIIACh 3a PyDerKoM IIpu
HeUBBECTHBIX 00CTOATEJIbCTBAX. OTUM 00'bACHAETCH MO3NUIMA ATIeJIIALMOHHOTO Cya
B Bopno, n Esponeticknit Cyn goJKeH corylacUThbCs ¢ Hell. Peub uaeT o peleHun
II0 HeCTaHJapPTHOMY KOHKPETHOMY JeJly, a He O IpellefleHTe, UMeIolleM IIpUH-
nunmaJibHoe 3HadeHMe, coBMecTuMoM c Espomeiickoit KoHBeHImelt o sammure
IIpaB 4YeJIOBEeKa B CBeTe cTaTbu 8.

Haneko He OeccriopHa Teopus, IO KOTOPOI Jroboe JIMIO, IBUMKVIMOE He-
MIPEOoSONVIMBIM CTPeMJIEHMEM $KUTH KaK JIMIO APYTOro IoJa, T. K. OHO yOeskIeHo,
YTO MIMEHHO B 3TOM B3aKJII0YaeTcdA ero cyanba, JOJIKHO MMETb BO3SMOYKHOCTH JI0O-
OUTBbCA M3MEHEHNs 3alcell IpaskJaHCKOro cocToAHuA. IlyeTs maske sTa Teopus
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roposkieHa 3a60Toi 0 COIMAJILHONM MHTETPAIMM M YaCTHOM KMU3HM Jula. Bo MHO-
I'UX CcJIydasxX HaMepeHUs MOIJIMHHBIX MJIM MHMUMBIX TPaHCCEKCYaJIoB IIOPOKIEHBI
IICUXNYECKUM COCTOAHUAM, M OHU JIOJIPKHBI JIEUUTHCA TOJIBKO IICUXNMATPUIECKUMU
criocobaMm, MHaYe IIOCJIEICTBUA MOTYT OBITH KaTacTpodudeckumu. IlosTomy He-
obxomuM MeAVIVHCKUI Hansop. KpoMme Toro, MeauiyHe M3BECTHBI CJIydall pas-
JIBOEHMSA JMYHOCTH, Hm3odpeHun. Ecau npumepskuBaTbcAd TOJBKO CTpPeMJIEHUS
rapMOHM3JPOBATD JIMYHYIO BOJIIO IallVIeHTa C €T0 COIMAaJIbHOM $KMBHBIO, IIPUIIJIOCH
OBl coralaTbcA Ha M3MeHEHMe 3allucell TPasKJaHCKOTO COCTOAHUA JajKe B CJIy-
4yae IMOJOOHBIX OTKJIOHEHMIL.

KoneuHo, mojsioskeHne IOAJIMHHBIX TPAHCCEKCYaJIOB JOCTOMHO ITOHMMAHUA U
BHUMaHUA ¢ TOUKM 3peHUA craTou 8. Ho ocTaerca oueBUAHBIM, UTO Jaske Hambo-
Jlee pa3BUThIe 3aKOHOJATeJIbHBIE CYICTEMbI HE MOTYT YCTPaHUTb BCe COI[MaJIbHbIe
npenonsl. Jlaske IIocje BHECEHMA MBMEHEHMI B 3alMCy TPaKJaHCKOTO COCTOSHMSA
peMHTeTrpuUpyIoIleMycsa B 00IIlecTBe JIMILY IIPUXOAUTCA PaCKPBIBATh CBOE IIPOIIIIOe
B cBAB3M c paboToil M Kapbepoil, MpM MCUMCJIEHUM IeHcuM U T. I. JIameHeHme
CTaTHUCTUYECKUX (POPMYJIAPOB BPOJie TeX, KOTOPBIE UCIOIb3Y0TCA HanyoHaapHbIM
VHCTUTYTOM CTaTUCTUKY VI DKOHOMMYECKUX JCCJIeIOBaHUI, BTy NIPobJieMy peIlnTb
He MOJXKeT.

JIMeHHO IOSTOMY CJleflyeT CTPEMUThCA K Hambojiee IMOKMM peIIeHNAM, MaK-
CYMAaJIbHO YUYMTBIBAIOINVMM IIPOLeNyPhl MeAULIMHCKOTO Hall30pa, KOTOPhIe TOJIBKO
¥ MOTYT II03BOJIUTBL 00OMTHUCH Oe3 BUIOB JieUeHMA U ollepaliuii, BpeAHBIX JJIA Y-
IIIEBHOTO PaBHOBECHUS.

CrnenyeT yuuThIBATbH TaKyKe UM COIlMaJIbHbIE acIleKThl, ocobble B KajXJIOM To-
cynapcTBe. K coxkajieHII0, B HEKOTOPBIX CTPaHaX CYILIECTBYIOT LEeHTPbI BKCILIya-
Talyy MHMMBIX TPAaHCCEKCYAaJIOB, YTO OTKPBLIBAET IIyTh K CyTEHEPCTBY U IIPOCTH-
Tynuu TpaHcBecTuToB. Cpeny jmil, HysKIaOIMXCA B JJeUeHUM, eCTh HeMaJIo IIpeJi-
cTaBUTeJIel BToOV KaTeropun. B 1pyrux cTpaHax Takue cUTyaluy Boobllle Heu3Be-
CTHBI, M, CJIE[IOBATEJIbHO, X IIPaBOBasdA IO3ULMA He MMeeT OOJIBIIIOr0 3HaYeHU.

Eme onuu HemajioBasKHBIN (paKTOp CBA3AH C TeM, UTO BHeCeHMe M3MeHeHU
B 3aIlMCh aKTOB IPaskIaHCKOTO COCTOAHNA CHUMAaET IIPeIATCTBUA JId OpaKa TpaHC-
CeKcyaJia C JIMI[OM €Tro IIPe’KHero IoJja. OTO B CBOIO O4Yepelb IIOPOKAaeT IIpobie-
MY YCBIHOBJIEHNS MJIM yJOUepPeHUs B HOBOJ ceMbe U He MeHee OCTpble IIpaBOBBIE
Ipo0JIeMBbl, ecJI COOTBETCTBYIOIIlee JIMIIO paHee HaXOAUJIOCh B Opake u TeM 6o-
Jee uMeJio B HeM JneTell. He Oynmem 3abbIBaTh 1 O BO3MOMKHOCTM MCKYCCTBEHHOTO
OILJIONOTBOPEHMSA IIOCJIe MCIIpaBJIeHUA 3alucell MM IocJie ollepaluy. Bee rpask-
JlaHCKOe U HacJle[ICTBEHHOe IIpaBO MOMKeT IoTpeboBaTh IlepecMoTpa.

Ecsn n cymecTByeT Takad 00JIacTh, IZie TOCYZapCTBaM Hallo NIPeJOCTaBIIATh
MaKCHMAaJIbHO IIMPOKNE IIpefiesIbl YCMOTPEHUA ¢ yIeTOM HPaBOB U TPaIMIINIA, TaK
5TO MMEHHO 00JIaCTh TPaHCCEKCyaJsu3Ma, He OCTaBJAA 6e3 BHUMAaHUA U Pa3BUTUA
BO3MOJKHOCTE} MeIMUITMHBL

Basxnyto posb nmpusBaHa CbIrpaTh HallMOHaJIbHaA cynebHasA mpakTuka. Korma
OHa HaXOAUT TaKMe OecCIIOpHBbIE pellleHNsd, KOTopble II03BOJIAIT BHOCUThH M3MeEHe-
HUA B 3allMiCY TPasKJaHCKOTO COCTOSHNA, KaKk 9TO clejasl AIeJUIANVIOHHBIN Cyn B
KospMmape, To 3To, Kak IpeicTaBJAeTCA, COOTBETCTBYeT TpeboBaHUAM cTaTbu 8.

B orsmmune ot pemenwuit no penam FOsuza u Kpiocaen npomus dpanyuu
(pemrenne ot 24 anpesa 1990 r. Cepua A, 1. 176-A u B), Cyn B naHHOM JieJie He
yKa3bIBaeT, KaK cJlefyeT IocTynaTh. Ero chopMyampoBka o “cpelicTBaxX MCIIpaB-
JIeHUsA CcUTyalumu” ocTaeTcs PasMbBITOM U HeoIlpeneJleHHON, 160 odeBMUOHO, UTO
OIHOTO TOJIBKO COLVAJIbHO-TICYXOJIOTMYECKOTO CTPEMJIEHNS JINIa He MOXKeT ObIThb
JIOCTaTOYHO JJIA MOTUBaluy TpeboBaHMA 00 Ma3MeHeHUi moja. I'ocynapcTBo-y4da-
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CTHUK, Ja’ke JIOIIyCKas JICIIpaBJIEHMe Balllcel, ocTaeTcd CBOOOIHBIM B OIIpeJie-
JIEHUJ eTO YCJIOBMII M TpaKJaHCKO-IIPaBOBBIX IIOCJIENCTBUIL.

Cyn obomren mosuaHueM copMmysy obpalneHns B. Bo dppaHIyscknuit cyn c
TpeboBaHMEM:

“O6BbABUTL U NIOCTAaHOBUTH, YTO OOBABJIEHHBIV[asdA] IpU perucrpanuin B Me-
CTe CBOETo POXKAEHUA MJIaJleHIleM MYSKCKOTro IIoJia, [0OHa] Ha caMoM JeJle MMeJia
JKEHCKYI0 KOHCTUTYLMIO; OOBABUTH ¥ IIOCTAHOBUTB, YTO [OHa MMeJa] SKEeHCKUI
II0JI; PacrHopAAUTbCA BHECTU MCIIPaBJIEHUS B aKT O ee POKIEeHUN; OOBbABUTD,
uTOo OTHBIHE [0oHa] OynmeT 3BaThbecsa JIuH AHTyaHeTT”.

BriBox: mpny HacTosAIEM COCTOSAHMM (PPAHILY3CKOTO IIpaBa M PETYJIMPOBaHNA
ceMelHbIX OTHOILIEHWU, ¥ y4YUTBhIBad NpaBa APYTMUX JINUI, IIpecTaBJIAeTCHA, YUTO
IIyTh [IPaBOIPUMEHUTEJIbHOV NPaKTUKM ABJIAeTCcA Haubosee COOTBETCTBYIOIIUM
cobJitoieHnIo cTaTby 8 KOHBEHIUM IIPY yCJIOBUM, YTO 3a TOCYZapCTBOM COXPaHA-
eTcda cBoOOa YCMOTPEHNUA.

OCOBOE MHEHME CYJAbI BAJIBTNROCA, K ROTOPOMY
INPNCOEIMHyETCy CYJby JON3Y

KoneuHo, a riayboko coskajielo O TOM, YTO BBIHY’KJEH OTMeKeBaTbCA OT
BBIIIIENIPVBEZIEHHOTO PeIlleHNs, KOTOPOe, KOHEYHO, MOIJIO Obl OBITH OIpaBIaH-
HBIM, & IIPM HEKOTOPBbIX OOCTOATEJIbCTBAX Ja’ke HEOOXOAMMBIM, M HeKOTOpble
IIOCJIEICTBUA KOTOPOTO, 0e3yCcJIOBHO, 0OOCHOBaHHBI — KaK OyZeT yTOYHEHO HMU-
’Ke, — HO KOTOpPO€ C TOYKM 3PEHMA (PaKTUYECKUX OOCTOATEJLCTB Jella KasKeTCsd
MHe HeIIpUeMJIeMBbIM.

Bonpexkn cioskubieiica cynebHO IpaKTMKe, caMbIil IIOCJIETHUII IIpUMep
KOTOPOI MMeJI MecTo He Oojiee roga Hazasz, CyJZ coBepIIMJ IIOBOPOT, KOTOPBIN
MOKeT OTKPBITh IIyTh — Ha MO B3IJIAJ, TaKad OMNaCHOCTb CYIIeCTByeT — IJIs
CepBbe3HBIX U IIOKa ellle HeIIPeICKas3yeMbIX IocyeficTBUil. DaKkTndeckue obcToA-
TeJbCTBa JNaHHOTO Jlejla He HAaCTOJBKO OTJIMYAIOTCA OT NPeAbIAYIINX, YTOObI
onpaBJaTb TaKOil IIOBOPOT.

CkasaHHOe He O3HAYaeT, UTO IIPMU OIpeJleJIEHHBIX 00CTOATEJIbCTBAX 3allVICh
0 cTaTyce TpPaHCCEKCyaJla B aKTaX TPaskJIaHCKOI'O COCTOAHMA He MOKeT ObIThb
U3MeHeHa MJIM 4TO IO KpaliHeil Mepe He MOTLyT NPMHMMATBLCA MepPbl, yJIydIlal-
e ero couMaJtbHBIL cTaTycC.

OnHako CyIIecTBYIOT, KaK M3BECTHO, PalJIMYHbIE TUIILI TPaHCCEKCYaJIoB:
VMEHHO IIO9TOMY IICUXMYECKUI MJIM (PU3UOJIOTMUECKUil acIleKT, HallpuMep, Xa-
paKTep — MPUPOAHBIN MM B OOJBIIEN MM MEeHbIIE) CTeNeHN NPUoOPeTeHHbIN
B pe3yJbTaTe XUPYPIUYeCcKUX ollepaliii, KOTopble B CBOIO odepedb MMEIOT pa3-
JUYHYI0 MOTMBalIMIO ¥ 3HAYMMOCTB, — OyJZleT BecbMa pPa3JIMYHBbIM B KOHKPETHBIX
cirydasax. K ToMy sKe 9TOT BOIIpoC ABJIAETCA IPeAMEeTOM INIyOOKMX Hay9HBIX MC-
cJlefloBaHUM, U JI00oe pelleHMe B OOJIBIION CTENEHM BaBUCUT OT KOHKPETHBIX
00CTOATEJILCTB JeJia.

Ilouemy MHe mpencTaBjseTcA, YTO B JaHHOM ciiydae (paKTbl He OIpaBIbI-
BalOT NPUHATOTO PeIleHus?

Hejio B TOM, 4TO B JAaHHOM CJIy4dae, KOIJa 3aABUTEeJb — KOTOPBI XOYeT,
4TOOBI €r0 Ha3bIBAJIM 3aABUTEJIbHUIIEN — TpebyeT NPUBHAHNA HA 3aKOHHOJ OCHO-
Be (paKTa M3MeHeHUA IIoJla, KOTOPOe, II0 er0 yTBepP:KIAeHMIO, MMeJI0O MeCTO, MbI
UMeeM JeJI0 C CUTyallieli, KOTJla 5TO U3MeHeHMe (paKTUUeCKU ABJAETCA HeIoJ-
HBIM, ICKYCCTBEHHBIM U IIpefHaMepPeHHBIM.
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Haunem c Toro, uro HaZ0 HMOHUMMATH B MOAOOHBIX CJIyYasX IIO[ TEPMUHOM
“nsmenenne mnoja”’. Mbl He MOKeM IOBOJILCTBOBATHLCA MUCKJOUUTEIBHO TICUXO0JIO-
IMYEeCKUMM UJIM, KaK 9TO MHOTZa cebe IpelCTaBJIAIOT, COLMAJIbHBIMU (PaKTOPaMIU.
Ecsom OBl mesio 0o6CTOAJIO TaK, TO He CYIIECTBOBAJIO Obl HACTOAIINX KPUTEPUEB
WM orpaHu4YeHmMit u ObLia ObI OIACHOCTb BIACTb B IIPOM3BOJL. OTO HaBEPHAKA
oTpasmyoch ObI Ha CTaOMIBLHOCTY COIMAJIBHONM JKUBHIU.

CilemoBaTeJIbHO, B Ka4UeCTBe CYIIECTBEHHOTO YCJIOBUSA HEOOXOIMMO, YTOOBI C
TICMXOJIOTMYECKO} TOYKM 3pEeHUA peasibHOe IIepBOHAYaJIbHOE COCTOSHME MJIM Ha-
CTYHUBIIlee V3MeHeHIe TPasKJIaHCKOTO COCTOAHMUA OBLIO JIOCTATOYHO BBIABJIEH-
HBIM I He BBIBBIBAJIO COMHeHUil. HeJyib3d NOBOJBCTBOBATHCA HEONpelesIeHHBIM
repMapPoOAUTU3MOM U BYCMBICJIEHHBIM CTATYCOM.

OpnHako B TaHHOM CJyIydae MBI MMeeM JeJIo C HaMepPEeHHBIM NeliCTBUEM 3alH-
TepPeCcoBaHHOI'O JMIA, KOTOpPOe, JKeJjasd CMEeHUTh II0J (MO0 Ipu POMKIEHUM OHO
UMeJIO MYKCKOI IIoJI, II0 KpajiHell Mepe IIPEeUMYIIeCTBEHHO, M OTCJIYKIUJO B
apMun), MOJBEPIJIOCh XUPYPTUUECKOMY BMeIIaTeJbCTBY B YCJOBUAX, KOTOPBIE
IPeACTaBJIAITCA COMHUTENBHBIMY M HE COIPOBOYKIAJNCH TapaHTUAMN, B pe-
3yJIbTaTe Yero OHO OKa3aJIoCh B CUTyaluy, Korga OoJiee He ABJIAETCA HU ITOJIHO-
CTBI0 MY’KYMHOJ, HM IOJHOCTBIO SKEHIMHO}M, HO OTHOCUTCA B OIIpeJleJIeHHO
CTelleHN U K OJHOMY, M K OPYTOMy IOJY.

CrenmoBaTesIbHO, B JJaHHOM CJIydae MbI CTAJIKMBaeMCA C NIBYM:A JOIIOJIHM-
TEJbHBIMU TPYAHOCTAMMU: C ONHON CTOPOHBI, NpeaHaMepPeHHOCTb, C APYroil —
HeIloJIHOTa IlepeMeHBl. He puckyem Jm Mbl TakuM obpasoMm (TeM OoJjiee 4TO B
JlaHHOM cJlydae peub KjeT o0 olepanuy 06e3 KaKoro ObI TO HU OBIIO KOHTPOJA)
TIOOUIPATH MONI0OHbIE AeficTBMA 1, Oojlee TOro, B KaudeCTBe IIOCJIEJICTBUA DTOTO
[IOJIy4YaTh 3KaJio0bl OT HAIIOJIOBUHY (PEMUHUIUMPOBAHHBIX MYSKUMH O IIPU3HAHUU
UX IpaBa Ha BCTYILIEHNMe B Opak C MYXXYMHAMM HOPMAJIbHOVM KOHCTUTYIIUM, U
re Torja MpuAeTCsa yCTaHaBJIMBATH FPAHUILY?

Koneuno, sBosonna mpoucxoquT — KakK B yMaX, Tak U B Hayke. KoHeuHo, B
HEKOTOPBIX €BPOIECKUX CTPaHaxX IPUHMMAIOTCA K PacCMOTPEHMUI0 UCKM, IT0700-
Hble JaHHOMY JeJly, HO MHe KajKeTCsd, YTO IIPY COBPEMEHHOM IIOJIO}KEHUM Be-
leii HempaBUJbHO CUUTATh, YTO MMeeT MeCTO HapylleHue KoHBeHIUU, ecsn
KaKoe-JIMbo ToCyIapCTBO He CJIefyeT WJM II0 KpajiHell Mepe He TOTOBO CJEIO-
BaTh 3a TaKOil DBOJIIOLIME]I — II0 IPaBOBBIM, MOPAJIBHBIM M HaYYHBIM coobpajske-
HIAM, KOTOpPBIE NTOCTONMHBI yBasKeHMA. IloxosKe, 4To rocynapcTBa EBpoms! B Iie-
JIOM ellle He CO3peJiM NJIA TOro, YTOObI CYUTATh TaKylO CyneOHYI0 NMPaKTUKY
00632 TeTLHOI.

IIpu sTOoM ciienyeT TeM He MeHee OTMETUTh, YTO COIMAJIbHBIN CTATyC JIUIJ,
4Jell IoJI CTaJl HeolpeeJIeHHBIM, CO3aeT IJIA HUX IeJIbIil PAL IpobJeM U Ipudm-
HAET UM cepbe3Hble HeynobcTBa B NoBcenHeBHON sku3HM. CiieioBajio ObI ITocTa-
paTbcAa UCIPaBUTH BTO HmoJokeHMe. CyeloBaTeIbHO, HE3aBUCKMO OT JIIOOBIX op-
MaJIbHBIX IIPaBOBBIX Mep, HaIlpaBJIEHHbIX Ha M3MeHeHMe UX IPa’kJaHCKOTO CTa-
Tyca, ObLIO OBbI JKeJaTeJbHO, YTOOBI TOCyIapCTBa, KOTOPBIX 3TO KacaeTcsd, CTpe-
MIJIVICh COKpAIllaTh HeynoOcTBa IMOJOOHOro poja; B YaCTHOCTY, MOYKHO IIOJIyMaThb
0 TaKMX MepaX, KOTopble ObLiIM Obl HalpaBJIEHBI Ha paspellleHle CMEHUTb UM
(1 mpu BTOM ODPUHMMATH He TOJBKO TaK Ha3blBaeMble HelTpaJibHble MMeHa, T. K.
noymobHaA IpaKTMKa IIpMBeJia Obl B KOHIle KOHI[OB K TOMY, YTO TaKle MMeHa
cTaJyim Ob1 BBI3BIBATL “IIOJIO3PeHKe”), BHECTU UBMEHEHNUA B CBEJIEHNUA B TeX JOKY-
MeHTaX, YAOCTOBEPAIOIINX JIMYHOCTb, KOTOPbIe B CUJIy CBOE/ TOYHOCTY WJN WC-
[IOJIb3YEMbIX KOJOB COODIaloT IoJi uil. HecMoTpsA Ha IpaKTudecKye TPYLHOCTH,
C KOTOPBIMM MOJKET ObITh CBA3aHO BHECEHNe TaKUX M3MEHeHUIi, 3Ta Mepa Tpeby-
€T Cepbe3HOT0 PaCcCMOTPEHNUA.
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OCOBOE MHEHME CY b1 MOPEHNJIJIBI

1.1. K moemy GoJBIIIOMY COKAJIEHUIO, 1 He MOTY IIPUCOENVHUTHCS K BBIBO-
JlaM OOJIBIIIMHCTBA, YCTAHOBMBIIIETO B CBABM C JIAHHBIM JeJIOM (PaKT HapyIIEeHNUS
co cTopoHbl PpaHIMM NpaBa 3aABUTEJIBHUIIBI HA yBasKeHMe ee HYacTHON SKNUBHU
II0 IIpMYMHE OTKJIOHEHMA (PPaHIy3CKUMMM cyAaMy JcKa M-sb B. Mou Bospaske-
HMA, KaK A 9TO UBJIOKY HMMKe, HOCAT IPEVMYIIECTBEHHO IIPaBOBOJ XapaKTep,
T. K. OHI CTPOATCA Ha CyOCMIMapHOCTM 3allUThI IPaB 4YeJOBEKa B yUpPesKIeHHOMI
KouBeHnueil cucreme — 3Toro TpebyeT aHaM3 “CIIOPHOTO NelCcTBMUA WM Oes3-
JleTicTBMA” HalMOHAJIBHBIX BJIACTEN, KOTOPOE IIOCJY’KMJIO OCHOBOM HIJIA KaJiob
3adABUTesbHUIBI B Ham Cyn, T. K. oHa cumraeT cebsA mocTpazaBllell OT ITOTO
nevicTBuA uiy 6eaneiicTBus. Mon OBOABI CTPOATCHA TaKiKe U Ha CBoDOZEe yCMOT-
peHusA rocyapcTB-y4aCTHUKOB B TaHHOI cdpepe, yINUTHIBAfA, YTO HTO IPaBO IIpe-
nycMmoTrpeHo B cratbe 8 KouBenrumn. OnHAKO 9TM IPUYUMHBI MEXKIyHapPOIHO-IIPa-
BOBOTO XapaKTepa He II03BOJIAIOT OCTaBUTh 0e3 BHMMAaHUA OI[EHKY COLMAJILHOTO
¥ IIPaBOBOTO IIOJIOXKEHNsA TpaHcceKcyasioB Bo DpaHIuu, B paMKaX KOTOPOTO U
cJleyeT pacCMaTPMBATh $KaJo0y 3adABUTEJIbHUIIBL

1.2. M-ap B., sxejyaroniasd BBIITH 3aMysK 3a CBOETO IPUATEeJNsA, obpalaach B
Cyn 6osibiront mHcTaHIMy JIubypHa (cM. . 13 pemreHus) ¢ TpeboBaHUEM “00bsA-
BUTb ¥ IIOCTAHOBUTH, UTO OOBABJIEHHBI[ad]| NIPY PETHUCTPAIMM B MECTe CBOETO
POSKIEeHNA MJIAZeHIIEM MYKCKOTO IIoJla, [0Ha] Ha caMoOM Jejle MMeJa KEeHCKYIO
KOHCTUTYIMIO; OOBABUTEL M IIOCTAHOBUTB, YTO [OHa MMeJla] KEeHCKUII II0JI; pacIio-
PAZUTbBCA BHECTM MCIIPABJIEHUS B aKT O ee POXKAEeHUM; oObABUTH, UTO OTHBIHE
[ona] 6ynmeT 3BaThca JIuH AHTyaHeTT”. OTU IIYHKTHI ICKOBOTI'O 3aABJIEHNS OIIpeJie-
JIMII paMKM pasbupaTesbCTBa, HAYAaTOrO 3afABUTEJbHUIE) B TPaskJaHCKUX CY-
nax PpaHuuy, U npenMeT peleHuit, IpuHATEIX CynoM OoJbIIO) MHCTaHIUA
JInbypHa, AnennAnmoHHeIM cyznoM B Bopmo u, HakoHer, KaccallOHHBIM CyzZoM,
4ybe pelleHMe ABUIIOCh, B COOTBETCTBMM cO cTaThbell 26 KoHBeHuun, “oxoHua-
TeJIbHBIM BHYTPEHHMM pellleHyneM”.

1.3. 3aABUTEJILHNUIIA MCTOJIKOBAJIA OTKJIOHEH)E CBOETO MICKA KaK OTKa3 opaH-
LIy3CKMX BJIACTE}l IPM3HATHL ee “HACTOAIIMII IOJI” M COIJIACUTBCA “MCIIPaBUTH
CBEJIeHUs O ee IIoJIe KaK B peecTpe aKTOB IPasKJaHCKOI'O COCTOSHMA, TaK U B
opUIMATBHBIX JOKYMEHTaX, YOOCTOBEPAIIINX ee JINYHOCTL  (II. 43 pelleHus), u
oHa cunTaeT ceba mocrpajsaBliell B cMblcye ctaTby 8 KonBeHnum.

Ho sty nmoBonel mpezcTaBsAT coboif, KaK 9TO IIOKal3blBaeT IIPOYTEHNE
sxaJiobbl mutatio libelli, T. K. 3aABUTENbHULIA He IIPEbABIANA HUKAKUX IIPEeTEeH-
31Ul Bo (PPaHI[Y3CKUX CyJaX OTHOCUTEJLHO 3alllicell B peecTpe IpaskIaHCKOTO
COCTOSHMSA O COCTOSIBIIIENICH, 110 ee yTBEPIKAEHNIO, CMeHe IIepBOHAYaJILHOTO I10JIa,
3allJICAaHHOTO B ee aKTe O POXKIEeHUM, MJM O €e COI[MaJIbHOM CTaTyce IIoCcJe
MOPOJIOTUYIECKOTO M3MEHEHNS ee II0Jla — KOTOPBIE KaK Pas3 M ABJIAITCA TEMHU
3JIeMEeHTaMlM, KOTOPbIE YUYUTBHIBAJIO OOJBIIMHCTBO NPV NPUHATUN PEIIeHUd O
HapylIeH!N BblllIeHadBaHHOM cTaTby 8 (1. 59—63 pelrteHus).

IIo moemy MHeHHMio, M-Jib B. TpeGoBaJsia OT (PPaHIy3CKMX CYHOB MMEHHO
“ycrpaBiieHNA” OIIMOKM B 3allMICM O IIoJIe, KOTopasd, II0 ee YTBEPIKIEHNIO, VIMe-
Jla MeCTO, ¥, KaK CJIeJICTBJ€ DTOrO, — BHECEHMA MCIIPABJIEHUII B PEECTpP aKTOB
IPasKAaHCKOTO COCTOSHMSA M 3aMEHbl ee MY’KCKOTO MMEHM Ha "KeHCKOe Ha OCHOBe
pelleHuA cyza, 4TO OHa fABJIAeTCA JUIOM JKeHCKOro IoJa. JVIMea HaMepeHNe
BCTYIMUTb B Opak C MysK4YMHON, M-JIb B. He mpocuja KOHCTaTHPOBaTh U3MeHEHNe
ee TIOJIOBOJ IIPMHAJJIEIKHOCTM, OTPas3uB 3TOT (PAKT B peecTpe aKTOB TpaskIaHC-
KOTO COCTOsfHMSA, a HacTayBaJjla Ha IPU3HAHMM IIePBOHAYAJBHON OIMOKM IIpU
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3alycK ee IoJja, T. K. OyAy4M ¢ caMoro Hadvajla >KeHINNHON, oHa Oblia 3apermucr-
pupoBaHa Kak MyskurHa. OlHAaKO OHa He II0ZlaBaJjla MCKOB 00 MCIIpaBJIEHNN CBeJle-
HUII O ee IoJle B OPULMAJIbHBIX YAOCTOBEPAIOINNX ee JIMYHOCTh JOKyMeHTax,
paspellleHNie Ha YTO MOIJIO OBITH JaHO B CIMJIy AEVCTBYIOIEro B 3TO¥ objsacTu
3aKOHOJIaTeJbCTBA (CM. I1. 22 pelIeHus).

1.4. CyenyeT HalIOMHUTb, YTO B IIPABOBBIX CJICTEMAaX, IZle MMeeTCA PeecTp
aKTOB TPa’KJaHCKOIO COCTOAHMUA, 3alllCh B HEM (PUKCUpPYeT IIPaBOBOI CTATyC JIMIA
U BCe CBeEHMdA, COZepsKallliecs B aKTe O POKAEHMM, B TOM dHJCJE O IIOJIOBOM
IIPMHAAJIEKHOCTY, MOTYT MMEThb IIOCJIE[ICTBUSA, BBIXOAAINME 3a PaMKM JIMYHBIX
MHTEPECOB, €CJIM OHM 3aTpParMBalOT IIpaBa APYIUX. I'pa’skIaHCKOe COCTOAHME B
3TUX CUCTeMaX ABJAeTCA IOHATUEM, CBA3aHHBIM C IIPaBOMNOPAAKOM, U B OTHOIIIe-
HMM (PUKCUPYIOIINX €T0 aKTOB JelCTByeT ImpeayMnnus ux touHocTy. CienoBa-
TeJbHO, MU3MeHeHlIe aKTOB O POKJEHMUM MO’KeT IIPOM3BOIMUTHLCA TOJBKO B TeX
cJIydadX M B TOM IIOPAAKe, KOTOPble YCTAaHOBJIEHBI 3aKOHOM. TakuM obpasowM,
IIpaBoBad HaJ[eXKHOCTb TpebyeT, UTOOBI MCIIpaBJleHMe aKTOB I'PaskJIaHCKOTO CO-
CTOSIHUA PETYJIMPOBAJIOCh 3aKOHOM M IIPOM3BOANIIOCH 1107, KOHTPOJIEM CYJIOB.

Ilo dpanIry3cKOMy npaBy, Kak 00 3TOM CBUAETEJLCTBYIOT peNIeHNUS BCeX
cyneOHbIX MHCTAHIMI 0 maHHOMY meiy (m. 13—15 m 17 pemrenus), jguna He
MOT'YT II0 CBOEMY YCMOTPEHMIO U IPUXOTU pellaTh, KaK clefyeT (PUKCUPOBATh UX
rpasggaHckoe coctosgHue. Ctatey 57 m 99 I'paskgaHCKOro KoJeKca OIIpeNeJIsioT
cofiepsKaHNe aKTOB O POKJAEHUN M YCJIOBUS UX MCIIPaBJIEHUA B ciydae “oIIMOKM
WM YIOyLUIeHMA”, ¥ B Ka’KJOM KOHKPETHOM cJydae pelleHusa o TpebyemoMm mc-
IIpaBJIeHUM IPUHUMAIOTCA cylaMy. PaKTudecKM AJIMHHBIN IlepedeHb pelleHui],
BbIHECEHHBIX (PpaHIy3CKUMMU cymaMu (M. 23 pellleHNs), ¢ KOTOPLIMU COIJIACUJIACh
IIPOKypaTypa, [IoKas3blBaeT, YTO BHeCEHMe M3MEeHeHNUI B 3allliCU O IIOJIOBO¥ IIPU-
HaJJIe}KHOCTY B PEECTPE aKTOB IPasKaHCKOTO COCTOAHNSA 10 (PPaHIy3CKOMY IIPaBy
BO3MOSKHO.

1.5. B nansom gese Cypa Gosbitoit nHcTaHIMM JINOYpHA OTKJIOHUI UCK M-JIb
B., moTtomy uTo, corjlacHo AOKJaAy SKCIEPTOB, “TaKMM 0o0pasoM BBIACHSETCH,
YTO M3MEHEHMeE IIoJIa OBIJIO NOCTUTHYTO CO3HATEJBHO MCKYCCTBEHHBIM CIIOCOOOM”
1 uyTo uck B. “He MoKeT OBITH yIOBJIeTBOpeH Oe3 HaHeceHUA ylllepda IMPUHIIUITY
HEOTYY KJAaeMOCTY TPaKJaHCKOTO COCTOAHNA niy” (1. 14 pemeHnsa). AnesIAIoH-
HbII cyn Bopno, monTBep:kaasd 9To pellleHNe, YTOYHUB 5TU apTryMeHTHI U yKasaJl
(. 15 penrenms), urto “HacToslllee COCTOAHME He fABJIAETCA “pe3yJIbTaTOM Heo-
OpaTUMBIX U BPOMKJEHHBIX (PaKTOPOB, CYII[eCTBOBaBIINX IO oIepaluy U XUPYP-
IMYECKOr0 BMEIIATeJIbCTBA, BBIBBAHHOTO TePAaIeBTUYECKUMM ITOKa3aHUAMU .

B Tom ke pemrennu AnesuiAnmoHHbII cyn (cMm. m. 17 mokaaza Kommccun)
KOHCTATMPOBaJI: “He OBLIO NPEIIPUHATO HMKAKOM IIONBITKM IICHXOJOIMYECKOTO
U IICUXUATPUUECKOTo JIeUeHN s, INTeJIbHOe HabJltoleHre He IIPOBOANIIOCH IIep-
BBIM BpPadoM, IIPEANNCABIINM TOPMOHAJIbHYIO TEePalllio, HUKaKue JaHHbIE HTOTO
HaOJIIOleHNA He ObLIM IIPeJIOCTaBJIEHBI Ilepel] XUPYPIUYeCKUM BMeIlaTeJIbCTBOM,
NIPOM3BEIEHHBIM 3a rpaHunein”. Te BuAbl MeAMINMHCKOTO JIeYeHNMdA, Ha KOTOPBIE
“mobpoBoJibHO TomreJ r-H [B.] .. HAIPOTUB.. CBUAETEJBCTBYIOT O CO3HAaTeJBbHON
BOJIE JIJaHHOTO JIMIla He IpuberaTh HM K KaKUM JPYTMM BUAAM JIeHeHUsd, NIPUYeM
3TO BMeLIaTeJIbCTBO HE AMKTOBAJIOCH OMoJorndecKoil sBosonyeit r-Ha B.]” (. 15
pemtennsa). KaccanumonHublil cyn ydes 3ToT BbiBoZ Cyza OoJIbIION MHCTaHIIMM I,
COUTA ero pellleHMe ODOCHOBaHHBIM, OTKJIOHMJI KacCAIlMOHHYIO ’KaJlo0y 3adABU-
TeJIbHNUIIBL

1.6. Takxum obpasoM, 13 BTUX PeIleHUil cJIefyeT, YTO CyAbl HEe COUJINM 3aABU-
TeJILHUILY “IOAJIVHHBIM TPaHCCEKCYaJIoM”, T. K. IPOJIOJIKUTEIILHOTO MeAVIIMHCKO-
ro JiedyeHUs He TpeboBaJjoch, U Jaske IIocJe XUPYPTUYECKOTO BMeNlaTeJbCTBa,
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KOTOpOMY OHa IojBepryiack B Mapokko, “Hopbep [B.] nponosmxaeT nmMeTb Ipu-
3HAKM My’KCKoro moJja” (1. 17 pelreHus).

STOT BBIBOJ| OCHOBAaH Ha IIpaBe OIIeHKU JOKa3aTeJIbCTB, KOTOpoe UMEIOT BHY T-
PeHHNME CyJIbl TOCYZIapCTB B cBeTe cynebHOI mpakTuky Eponeiickoro Cynma (cm.
inter alia pellleHUe 10 festy Yumepnepmuhzep npomus Ascmpuu ot 24 Hoabpa
1986 r. Cepua A, 1. 110, c. 15, m. 33, u pemenne no gexy Bapbepa,Mecceze u
Xabapdo npomus Menanuu ot 6 nexabpsa 1988 r. Cepua A, T. 146, c. 31, . 68). ITo
3TOMY IIOBOAY cJlefyeT OTMETUTb, YTO 3asBUTEJIbHMUIIa He ocllapuBaJja pe3yJib-
TaTbl MEAUIIMHCKON SKCIIePTU3bI, NIpeJiCTaBJIEHHOl CylaM, B KOTopble oHa obpa-
maJjach ¢ MCKaMIL.

1.7. CrenoBaTesbHO, A He MOTY COIJIACUTBCA C BBIBOJAaMM OOJIBININMHCTBA,
comepsKRaIMMUCA B II. 55 pemeHus. JlcnpaBieHne sammcel o 1oJie, Kak 1 Jiroboe
JCIIpaBJIeHle aKTOB IPasKJaHCKOI0 COCTOAHNUA, B COOTBETCTBUM C BBIIIEYIIOMAHY-
Toit craThelt 99 I'paskmaHcKoro Kozekca PpaHImm ABJIAETCA pelleHNeM, IPUHU-
MaeMbIM CYJOM, KOTOPBIII KOHCTATUPYeT OLIMOKY MJM YIIyIllleHue IIPU yKasaHUU
roJla, Ha KOTOPOE CChbLJIaeTCs JCTell, CO BCEMM BBITEKAlOIIVMM U3 DTOTO — B
YaCTHOCTU I'PaskIaHCKO-IIPaBOBBIMY — IIOCJIEICTBUAMMU KaK JJIA 3aABUTEJIbHUIIBI,
TaK M JIJIA TPETBbUX JIAI U JJIA OOIIleCTBa B I[€JIOM.

B cooTBeTcTBMM ¢ IpUHIUNAMM, PErYyJIMPYIOIIMMI I'PaKJaHCKOe COCTOSHNE,
HEBOBMOYKHO, KaK 9TO IIpeJijlaraeTcsi OOJIBIIMHCTBOM, IIOcJe CyZeOHOro pellleHNsd
BHECTM “B aKT O POKJEeHUM M-JIb B. maHHBIX, HalpaBJIEHHBIX €CJIM He Ha JCIIpaB-
JIeHVe IIePBOHAaYaJIbHO COBEPIIIEHHON OIIMOKM, TO II0 KpajiHell Mepe Ha KOHCTa-
TaIMI0 TeIlePeIIHEeT0 COCTOAHMUA 3aABUTEJIbHUIILI’, ecyy INonobHadA olnbka He
OplyTa TOKasaHa B XoJle CyAeOHBIX pas3bupaTesbCTB.

1.8. ITo MoeMy MHeHMIO, GOJIBIIIMHCTBO — BMECTO TOTO, YTOOBI CTPOTrO IIPU-
JlepyKMBaTbCA KOHKPETHBIX IIYHKTOB MCKa 3afBUTEJIbHUIIBI BO (PPAHIY3CKUX CY-
JlaX IepBOIl M BTOPOI MHCTAHIUM U IOPUANYECKON MOTMBaLMM OTKasa, COleprKa-
miejicA B pellleHNAX CyZ0B ¥ OCHOBAHHON Ha HEBO3MOYKHOCTY Pa3peIInThb 110 3aK0-
Hy MCIpaBJIeHMe 3allliCU O II0JIOBOV IPUHAIJIEXKHOCTM, He JOoKasaB, 4YTO MMeJia
MeCTO IIepBOHaYaJIbHAfA OIIMOKa M UTO MBMEHEHMe IIoJla ABMUJIOCH Pe3yJIbTaTOM
He IIPOCTO BOJIEUBBbABJIEHUA 3alHTEPeCOBaHHOIO JMIla, a HeobpaTumoii Heobxo-
JVMOCTM, yCTaHOBJIEHHOlI MeIUIIVHCKOl SKCIepPTM30}i, — paccMaTpPMUBajio 3TOT
BOIIPOC, OTCTYNMB OT CBOETO TPagUIIMOHHOTO MeTofa, KaK IPobJeMy IMOJIOMKeHUA
TpaHCcceKcyaJsoB Bo @panuym in abstracto.

2.1. Bojiee Toro, corsacHo npakTtuke Cyna, cJIOKUBIIelicA B ABYX ero IIpe-
IBIAYIINX yiKe YIOMMHaBIIMXCA pellleHMAX o JleJlaM TpaHcceKcyaJioB B Bejn-
kobputamnn — gexy Pusa or 17 okTabpsa 1986 r. u nemy Kocen ot 27 centabpsa
1990 r., npuyeMm nocJsiefHee N1eJI0 MOYTH TOXKJECTBEHHO pacCcMaTpMBaeMOMy HaMU
cJIydalo, — BoIIpoc 00 M3MeHeHUM 3alllicell aKTOB O POXKIAEHUM TPaHCCEKCyaJloB,
sKeJIaIOINX, YTOOBI HOBadA 3allliCh Oblla 3aHeCeHa B PEECTP aKTOB I'PaKJIaHCKOTO
COCTOSHMSA, OTHOCUTCS K KOMIIETEHIIMY HaI[MOHAJIbHBIX aJMUHICTPATUBHBIX Oopra-
HOB, 3aKOHOJIATeJILHONM MJM cyZeOHOI BJIACTM, KOTOPBIE CIIOCOOHBI HaMJIyHIIINM
obpas3oM oTBeTUTh Ha “IIOTPeOHOCTM TOM CUTyaIMy, KOTopad CJIOXKUJACch B CTpaHe
Ha JaHHBII MOMEHT, YTOOBI PEINTh, KaKye Mepbl ciefyeT IPUHATE’ (pelleHne
no geny Pusa, c. 17, m. 42 (a)). /IMmeHHO OHM IOJIKHBI PEryJIMPOBAThH YCJOBMUA,
MacIITabbl M MIOCJECTBMA MCIIPABJIEHNA aKTa O TPaskJIaHCKOM COCTOSHMUM, UTOObI
JIOCTUYb CIIPaBeJJIMBOIO PaBHOBECUA MeXKIY 3allHTEPEeCOBaHHOCTBIO TPaHCCEKCya-
JIOB B TOM, YTOOBI OOIIIECTBO MIPUBHAJIO X IPYWHAAJIEKHOCTb K IIPOTMBOIIOJIOKHO-
My IIOJIy, K KOTOPOMY, KaK MM KasKeTCs, OHM OTHOCATCS, ¥ OOIlleCTBEHHBIM MHTe-
pecoM B coXpaHeHUM HEIIPUMKOCHOBEHHOCTM KOHCTaTaluM gakTa — MOPQOJOru-
YECKOTO MJIM OMOJIOTMYECKOTO 1I0JIa — B BaIlMICH aKTa O POXKIEHMM, YTOOBI 3ally-
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TUTb IIpaBa TPETBUX JIMI[, B YaCTHOCTY, KOIZa TPaHCCEKCyaJl COCTOUT B Opake
UM XodeT BCTYNUTb B OpaK, MJIM ecJiM ¥ HEero eCTb MJIM MOTYT OBITH JeTHU, UJIN
€CJIM OH XOdYeT YCBIHOBUTH MJIM yIO4UepUTh pebeHKA.

2.2. NevictBurenbHo, Cyn ysKe 3adABJAN (CM. pellleHMe II0 ey A60y.aasus,
Kabanec u Baaxandaasu npomus Coedunennozo Koporescmea ot 28 maa 1985 r.
Cepusa A, 1. 94, c. 33—34, n. 67), yTo “X0Ta cTaThba 8 IJIaBHBIM 00pPaszsoM JMMeeT
LIeJIbI0 00eCIIeYNTh YeJIOBEKY 3alllUTy OT BMEIATeJbCTBA OPTaHOB IrOCYIapPCTBEH-
HOIl BJIACTM, OHa K TOMY K€ MOXKeT IIOPOXKJaTb IO3UTHUBHBIE 0bOA3aTesbCcTBa’.
OpnHako 2Ty 00A3aTebCTBa He BIIOJIHE ACHBI, KOTZ@ Pedb MJET O IOHATUM “yBa-
sKeHMss”’ 4acTHOM »KusHu (TaM ke, c. 33—34, 1. 67). 3mech 0COOEHHO 3HAUYNUTEIbHA
cBoOo/la yCMOTpPeHNUsA, KOTOPOii pacliojlaraeT rocyfapcTBo, a TpeboBaHMA “CUJIb-
HO PasJIMYaloTCs B 3aBMCYMOCTY OT KOHKPETHBIX JleJ, PasdHoobpasnusa IPUHATON B
ToM mayu uHoM JloroBapuBatolieMca ['ocymapcTBe HPaKTUKM M CYIIECTBYIOIIUX
TaM ycJIOBUII” (CM. BBINIEYIIOMAHYTOe pellleHMe 1o Aedy Pmusa, c. 15, m. 37).

Cyn Takske 3aABJIAJ B pellleHUU Mo feiy Pusa (c. 14, . 35) u B pelreHun 1o
meqy Roccu (c. 15, . 36), 4To OTKa3 BHOCUTbL M3MEHEHNUA B peecTp aKTOB I'pask-
JIaHCKOTO COCTOSHMSA He MOXKeT pacCMaTpPUBATbCA KaK BMeIaTeJIbCTBO B HacT-
HYIO "KM3Hb JIMIa B CMbIcJle cTaTbi 8 KoHBeHIMN. 3aABUTEJIbHUIIA He yTBep KIa-
Jla, 4TO TOCyZapCTBO IOJIXKHO BO3JAEpPsKMUBATbCA OT OelicTBUIL, OHa 3aABJIAJA,
YTO OHO JOJI’KHO IIPMHMMATbL Mepbl 10 M3MEHEeHUIO CYIIeCTBYIOIell CHUCTEeMEI;
OIHAKO BOIIPOC O TOM, CO3JaeT JIM peaJlbHOe yBasKeHle HaCTHON "KM3HIU TpaHC-
CeKcyaJia IO3UTHBHOE 00513aTeJbCTBO AJIA TOCyZapcTBa B DTOM 00JacT, NOJKEH
paspeliatbca ¢ y4eToM ‘‘CIIpaBelJIMBOrO PaBHOBeCUA MENKAY OOIleCTBEHHBIMU
MHTepecaM ¥ HTePeCaMy OTIeJILHOTO deJsioBeKa . ToObI yCTaHOBUTh OTCYTCTBUIE
00s13aTeIbCTBa IOIOOHOTO pofa y rocyzapcra-oTBeTumka, Cyn ydeda inter alia
“yro TpeboBaHME CIPaBeNJIMBOIO PaBHOBeCUdA He MOYKET 3aCTaBJATb Tocynap-
CTBO-OTBETUMKA ITOJHOCTBIO M3MEHATH CBOIO CHCTEMY PErVCTPalNM POXKAEHMit”.

2.3. CooTBeTcTByIOIladA cyfeOHas NMpaKTMKa YyCTAaHOBUJIACH — peIlleHNe IIo
neny Koccu m pemrenne mo geny Pusa ¢ ydueTom “cepbesnoctu mnpobJgem, ¢
KOTOPBLIMM CTaJIKMBalOTCA TPaHCCeKcyadJbl, U NpuHATHEeM Esponetickum Ilapsa-
MmeHTOM, ITapsamentckoit Accambieeit CoBera Erponsl B 1989 r., Pezomonun un
PexomeHanum o rapMOHMBaIUY 3aKOHONATEJBCTB U IPAKTUKM TOCYyZIJapCTB B pac-
cMaTpuBaeMoil obJjacTy; cynebHaa NMpaKTUKa MCXOAWJIA U3 “He0OXOAVMOCTM IIO-
CTOAHHOTO M3yUYeHUA HapAAy C APYIUMM acIleKTaMM DBOJIOIMY HayKM U obIle-
cTBa”.

Kaxk nmoguepxmBaet GosbimHCTBO (11 47 1 48 pellleHus), 3a MOCJIeIHNE IIe-
CTHAJIaTh MecCAlleB He IIPOM3OLIIO HUMKAKUX HAYYHBIX WMJIM COLMAJIBHBIX COOBI-
THUi, KOTOPBble OIIpaBAbIBaJIM Obl IIOBOPOT B cynebHON mpakTuke. HecMmorpsa Ha
yeuays GOJIBIIIMHCTBA PasTPaHUYUTD STY JieJla, YTOObI COXPAHUTD JIOTMKY IIPaK-
Tuku Cypna, obcToATeIbCTBa HACTOAIIETO Jesa He HAaCTOJbKO OTJIMYAITCA OT
obcroaTenbeTs neist Pusa u Kocewn, uTobb! onpaBaaTh NpusHaHMe aKTa Hapyllle-
HIA B JaHHOM feJie.

Bompoc Tem Goslee He MoKeT pelllaTbcA “He3HAUMTEJIbHBIMM IIOIIPaBKaMU
JlelicTByIOIel cucTeMbl” (pelleHne 1o neisy Pusa, c. 17—18, . 42), Hanpumep,
BHECEHJEM JICIIPAaBJEHMII B aKT O POXKAEHUM AJA NPUBHAHNUA “HOBOM IJIyOMHHOIN
II0JIOBOM MIPMHANJIEKHOCTH” IIPOOIIePUPOBAHHBIX TPaHCCEKCYaJIOB UJM UX “CoIlM-
aJILHOTO TToJIa”; T. K. (ppaHIly3cKad IIpaBoBad CUCTEMa HTOTO He I103BoJiAeT. Cybl
He MOT'YT BBIXOAUTH 32 PaMKM TOJKOBaHUA 3aKOHa, IOJAJIEMKAIIIEro IIPYMeHEeHNIO K
dakTaM feJa, B TOM BUJe, B KaKOM OHM yCTaHOBJIEHBI IIOCJIe OLleHKMU IIpeicTaB-
JIEHHBIX JloKasaTeJyibcTB. OHM He MOTYT IpeAINChIBaATh MHBIE (DOPMBI BHECEHMNA
IIONPaBOK, YeM Te, KOTOopble IIpeyCMOTPeHBI 3aKOHOM, MO0 MHON IIO[XO0J O3Ha-
yaJl Obl IIepecMOTp BCell CUCTEMBl PErucTpaluy I'paskIaHCKOrO COCTOAHMA, IIO-
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IobHo Tomy, Kak oT CoenmHeHHoro KopoJseBcTBa mnoTpeboBasm OBl IepecMOT-
peThb ero cucTeMy PeTruCTpalUy POsKIeHU (CM. BBIIIEYIIOMSHYyTOe pellleHUe II0
neny Pusa, c. 16—18, n. 39, 40 u 42 (a), u BbIIeyIIOMAHYTOE PeIlleHNe II0 ey
Koccu, c. 15, m. 38 (a)), 4To IpMBEJIO B BTUX PENIEHNUAX K BBIBOLY 00 OTCYTCTBUMU
Hapymlenua CoenuueHHbIM KopoJieBcTBOM cTaTbnu 8.

3.1. Hakogel, (paKThI 3TOTO JleJla, OTHOCAIIMEeCA K IIOJIOXKEeHNIO TPaHCCEeKCya-
JoB Bo PpaHNIUM, 3aCTaBJAIOT Hac NPUITH K aHAJIOTMYHOMY BBIBOLY 00 OTCYyT-
CcTBMM HapylueHus DpaHuyeli mpaBa Ha yBasKeHMe YaCTHON SKM3HU IOIJIMHHBIX
TPaHCCEeKCyaJIoB. OTU (paKThI MTOKal3bIBAIOT HaM, uTo Bo Dpannum: (1) “ropmo-
HaJIbHBIE U XUPYypPrUUecKue CIIocoObl JiedyeHMs, HallpaBJIEHHble Ha IIpUIaHNe
TpaHCCeKCcyaJjlaM BHEIHNX IIPM3HAKOB jKeJlaeMOro MMM IIojla He TPeOYyIOT HMKa-
KIX IOpUANYeCcKUX popMaJIbHOCTEl U HUKaKNX paspelleHnit” (1. 18 perrenns); (2)
“HaumHaa ¢ 1979 r. Bo @paHNUM MOryT MPOUBBOAUTBECA XUPYyPIUUecKue olepa-
LMY TI0JT MEAMIIMHCKMUM KOHTpoJeM”; (3) 1o 3aaABJyeHMIo IIpaBuUTe IBCTBA, CCTEMA
COIMAJILHOTO ODecIledeHMs OIJIauMBAEeT PACXOHbl II0 HEKOTOPBIM TaKMM OIlepa-
LMAM, €cJV 3aMHTepPeCcOBaHHOe JIMIIO HabOJIOAaJsoch II0 MEHbIIE)l Mepe B Tede-
HMe ABYX JIeT MeAULMHCKOM KOMMCCHUeNl U olepaluda IPousBoAMJachk B rocynap-
CTBEHHOM yupexkJeHuy; (4) “xkak npaBuUJIO, B BbllaBaeMbIX (PUBUYECKUM JIUIAM
aIMUHUCTPATUBHBIX JOKYMEHTaX CBeJEHUII O IloJle He CONEePIKUTCA: TPafUIVIOH-
HOe HallMOHaJIbHOe yAOCTOBepeHMe JIMYHOCTM, KJlacCHUUecKmuii NaclopT, BOAM-
TeJIbCKJIE NIPaBa, KapTO4YKa 130MpaTessd, KapTOUKY, YIOCTOBEPSIOIINE JINYHOCTD,
u T. 0" (m 25 pemenus); u (b) Kak A oTMedaJ BbIIle, “pAN CyZOB OOJIBIION
VHCTaHIUM U alleJIJIANMOHHBIX cynoB DpaHIMM NPMHUMAJNM UCKU 00 M3MeHEHUU
CBeJIeHNII 0 ToJle U MMEeHU B peecTpe aKTOB I'Pa’KJaHCKOTO COCTOAHMUA” (CM. I 23
pelleHns).

3.2. CyrlenoBaTtesibHO, BO PpaHIMK CyIIeCcTByeT KOHTPOJIb — MEIUIVHCKIUIL U
cyneOHbII — HaJ MBMEHEHNMEM II0JIa, ¥ OH He JOJIKEH IIoJ[BePraTbCA KPUTUKE HU
C IPaBOBOJl — B OTHOIIIEHNY CYIIEeCTBYIOIIel Bo PpaHImMM perslaMeHTaluy rpask-
JIaHCKOTO COCTOSAHMSA, HM C MEAVILIMHCKON TOYKY 3peHUd, yIUThIBad O4eHb cepbes-
HYIO OIaCHOCTBb, C KOTOPOI COIPAKEHO IIOXKM3HEHHOe TOpPMOHAaJIbHOE JIedeHIe,
Iepecagka ¥ HeobpaTuMasa aMIIyTallMs IIOJOBBIX OpraHoB. HampoTus, 1o MoeMy
MHEHNIO, DTV MepPbl KOHTPOJIA 3aCJIy KMBAaIOT IIOXBAJBI, T. K. OHJM IIOMOTAIOT 130e-
’KaTh OMMOOK C HeoOPaTMMBIMM IIOCJIENCTBUAMY, ITOCIEIIHBIX PELIeHN UM XV-
PYPIrUYecKux ornepanyii, HeOOXOAMMOCTb KOTOPBIX COMHUTEJIbHA, MJIV OHY IIPOTU-
BOIIOKa3aHBbI Jlajke TeM, KTo bona fide cunraer cebsa TpaHCCEeKCyasaM.

Taxkasd No3UIMA TaKMKe JIMIIaeT II0YBLI IOPUANYECKNe IPeTeH3UN Ha UCIIpaB-
JIeHMe 3almucell TpaskJaHCKOTO0 COCTOSHMA, OCHOBaHHBIE Ha CBepIIMBIIeMcA (ak-
Te IPOUBBENeHHO} omepanyy 0e3 NPOBEPKM ee HeoOXomuMoOCTM myy Oe3 mMenu-
LVHCKUX TapaHTUI YCIIEIIHOCTY, IIOCKOJIBKY O TepalleBTUYeCKOl HeoOXOAMOCTI
JOJIKHBI CBUAETeJIbCTBOBATh JaHHbIE MeIMUIIMHCKO SKCIIePTU3bL

4. IIpuna x BbIBOAY 00 OTCYTCTBUM B JaHHOM JieJle HapylleHua KoHBeHIUN,
f CYMTal0 HeJIOTMYHBIM IIPUCOeNUHUTBCA K BbIBOJAM OOJIBIINMHCTBA, Ha OCHOBaHUMU
KOTOPBIX TOCYAapCTBO-OTBETUMK J[OJIKHO BBIILJIATUTE 3asBUTEJBHUIIE CIIpaBes-
J1BOe BO3MellleHNIe.

COBINAJAIOIIEE MHEHME CYJIbU YOJIIIA

1.4 pa3fgesidr BbIBOJ O TOM, YTO B JaHHOM JeJie MMeJIO MeCTO HapyllleHue
craTbeu 8 KOHBeHI_H/II/I. Moe MHeHMe OCHOBBIBA€TCHA VMCKJIUUTEJILHO Ha npmBoan-
MBIX HUKe apryMeHTaX.
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2. I ybGesxneH, uro pemenus, npuHaTrele CynoMm 1o gesnaMm Pusa m Kocen,
OblIM B IIPMHINIIE IIPAaBMUJIBHBIMM J YTO B JIaHHOM JieJle HeT HMKaKMX OCHOBAaHUN
OTCTyHaTh OT HIUX.

3. VI3 pj1eMeHTOB JeJsia CJeNyeT, YTO B CBUJETEJIbCTBE O POMKIEHUM 3adBU-
TeJIbHUIIBI C ITOJIHBIM OCHOBaHMEM yKa3aH MYJKCKOJi II0JI, ¥ YCTaHOBJIEHO, YTO
GuoJtornyecky oHa Oblya M OcTaeTCsA JIMIIOM MysKCcKoro rnojsa. Huaro He nosBoJider
lyMaTh, YTO B HTOM OTHOIIIeHNM Oblyia coBepliieHa olinbka. CienoBaTesbHO, Tpe-
GoBaHMe 00 M3MEHEHN) DTOJ 3amycCy Ha HOBYIO, YKa3bIBAIOIIYIO, UTO IIPY POKIe-
HUM 3adBUTEJIbHUIA OMOJIOTMYECKY SABJANIAChH JIMIIOM KEHCKOTO IIoJia, 03HaYaJo
ObI hasibCUUKALINIO BEPHBIX MCTOPWYECKNUX JaHHBIX U 3aMeHYy VX Ha JIOMKHBIE.

4. OpnHoit n3 obJracTell sKMBHM, Iie OMOJIOTMYECKUI II0JI YeJoBeKa IIpuodpe-
TaeT JKM3HEHHO BaKHOe 3HaudeHNe, ABJseTca Opak. Beipaskas obIeIpU3HaHHYIO C
HadaJla JKM3HU dYeJsioBedecTBa KoHIemnimio, Cyn ysKe 3afBJAN B CBA3U C JI€JIOM
Kocen, uto cratha 12 KoHBeHIUNM HonpasyMeBaeT MCKJIOUMTEIBHO Opak MexIay
JIByM#A JIMIIAMY IIPOTMBOIIOJIOKHOTO IIOJIA.

ToT daKT, YTO HEKOTOPbIE TOCYZaPCTBa B HACTOAIIlEE BPEMs Pa3peIlaroT U
IIPU3HAIOT B CBOEM BHYTPEHHEM 3aKOHOJIATEJbCTBE BO3MOYKHOCTH CBA3M WUJIM CO-
103a MEXXKJy JIMIJaMM OJHOTO OMOJIOTMYEeCKOro II0JIa, — ¥ DTO BJIEUET TaKue Ke
[IpaBOBBIE IIOCJIEACTBUSA, KaK M OpakK, — He MOXKET JasKe B CJIydae MCIIOJIb30Ba-
HMA TepMMHa “Opak” CIIysKUTB aHaJIorMell OpadHBIX JIOTOBOPOB MEKIY JIMIIAMU
IIPOTHUBOIIOJIOMKHOTO IToJIa B cMbIcye ctaTby 12 Kouenrumn. Ecsam mpenmnosoxuTs,
YTO OIMH M3 POJMTeJIeN JII000ro IoJia IOJBEPTHETCA OIlepalyy II0 CMeHe IIoJa,
4TOOBI IPMOOPECTM BHEIIHME — aHATOMUYECKNE WY VHble — YePThI IIPOTUBOIIO-
JIO3KHOTO OMOJIOTMYEeCKOro IIoJia, ObLIO Obl BepxXoM abcypnha CUMTATh, YTO OTEIl
CTaJl MaTepblo MJM TeTell MJM YTO MaTh CTajla OTI[OM MJM JAAnell cOOCTBEHHOTO
pebenka.

5. ITo MoeMy MHEHMIO, HEJIb3A Pas3yMHO OKUIATb OT TOCyZapCTBa-OTBETUM-
Ka, 4TOObI OHO MBMEHMJIO CBOE 3aKOHOJIATEJBCTBO B CTOPOHY JVCKasKEeHUs ITpaB-
JIbl B TOCYZapPCTBEHHOM peecTpe MJM B CTOPOHY COKPBITUSA HaBEYHO, AJIA KaKUX
6Bl TO HU ObLIO IleJielf, OT KaKMX Obl TO HM OBLIO JMI[] M MHCTUTYTOB Oed
MCKJIIOYEHNI, ITOAJIMHHOTO OMOJIOTMYECKOro IoJjla deJsioBeKa. Ecim 6bl cobblTusA
IO B STOM HAIPaBJIEHMM, TO 3TO, II0 MOEMY MHEHMIO, BIIOJIHE MOTJIO OBl
IIpuBecTM K HapylreHuwo craTeir 8 u 12 Koueniun. MoskHo ObLIO OBl HONTU A0
o4eHb O€JICTBEHHBIX CUTyaluii, HAIIPMMeEpP, TaKMX, KOTZla Ha OCHOBAaHMM 3aKOHa
OJHO JIMIIO XOTeJI0 Obl BCTYIMUTb B Opak C IPYTMM JIUIIOM IIPOTHBOIIOJIOMKHOTO
G10JIOTMYEeCKOro II0JIa M He MOIJIO OBI B CJIydyae COMHEHUII oOpecTy yBepPeHHOCTHb
HacyeT IOJAJIVHHOTO GMOJIOTMYECKOro I10JIa NPYToii CTOPOHBI, ecii He CUUTATh ee
npusHaHusa. IlosToMy cienyeT paccMaTPMBaTh KaskJoe YTBEPIKIEHNe O Hapylle-
HUM CTAaTby 8 B BTOM KOHTEKCTe, YUMThIBaA HeOOXOAVMOCTb He CKPBIBATH IIOJIHO-
CTBIO U He (PaJIbCUMPUIMPOBATE JICTOPUYECKNE JTaHHBIE.

6. He cunrasa 9TOTO yTOYHEHUd, CJIeAyeT BBIACHUTD, B YeM MMEHHO rocyZap-
CTBO-OTBETUYMK MOYKET CUMUTATBHCA HAPYIIMBIIMM cTaTbio 8 KoHBeHIMI.

B ncuxosiornyueckoM IlaHe 3adBUTEJIbHNUIIA caMa CUMTaeT ceba JIMIoM KeH-
CKOTO II0JIa, ¥ CyZs II0 BCEMY, DTO OIIyIleHMe YKOPEHMUJIOCh B HEl C caMoro
JIETCTBa ¥ BCe BpeMs BO3pacTaJjio. B KOHEYHOM CcHeTe OHO 3aCTaBMJIO ee IIoJBep-
THYTbCS OIlepalMy II0 CMeHe IIoJla, YTO AMKTOBAJIOCH CKOpee IICUXOJIOTMYECKM-
MM, YeM MeIUIIMHCKUMM (paKkTopaMy. B pesyibraTe HTOro BMeIaTeJbCTBa 3ad-
BUTeJIbHNIIA o0peJia HOBYIO “COIMaJIbHO-IIOJNIOBYIO cylnHOCTh” (gender identity) B
TOIl Mepe, B KaKOJl ee HOBBII OOJIMK MMeeT BCe BHEIIHNE IPU3HAKM KEHCKOTO
rosia. OHa IBITaJIachk JOOMTHCS yBasKeHNUs DTOM CBOel HOBOJ CYIIIHOCTM Ha OCHOBA-
HUM (PPAaHI[Y3CKOTO IIpaBa KaK OCHOBBI CBOErO HOBOTO oOpa3sa XKM3HM, OCBODOMK-
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JIEHHOTO OT KaKoro Obl TO HU ObLIO BMEIIATEJLCTBA TOCYAapCTBa-OTBETUUKA,
ero cJysk0 M rocyZapCTBEHHBIX OPTaHoB. fl cumTalo, 4TO C ee CTOPOHBI He GBLIO
Hepas3yMHbIM TPebOoBaTh JJIA yCTaHOBJIEHUS CBOEl HOBOW JIMYHOCTHU IpaBa B3AThb
cebe KEeHCKOe UM, BbIOpaHHOE CPEeAy MMEeH, KOTOpble paspelleHbl o (paH-
IIy3CKOMY mOpaBy. SICHO, 4TO OTKa3 B pas3pellleHuM Ha 3TO UBMEHEHMe OKas3aJiCA
ocATraTeJbCTBOM Ha BBIOPaHHBIN €10 00pas YacTHO Kus3Hu. TOYHO Tak Ke mpem-
CTaBJIAIOTCA BMENIATEJbCTBOM 00A3aTeJibHbIE AOKYMEHTHI, YIAOCTOBEPSIOIINE
JIMYHOCTH, KOTOPbIE MPOTUBOPEUYAT €€ HOBOI CYII[HOCTM.

TocynapcTBO-0TBETUMK HE MPUBEJO HUKAKUX JOCTATOYHO 3HAUMMBIX U Jeii-
CTBUTEJILHBIX C TOYKM 3peHus cratbyu 8 m. 2 KouBenuum aprymentos. Koxeuso,
OMTM HaBCTPedy IMOKeJaHUAM 3aABUTEJIbHUIBI 03HAYAJIO ObI ITONTY Ha BO3HUK-
HOBeHUE BHAYUTEJbHBIX HEYyIOOCTB aJMUHUCTPATUBHOTO XapaKTepa, HO 3TO He
MOJKET ONPaBaTh MO3UI[MIO TOCYAaPCTBA-0TBETUNKA. SalUCK aKTOB IPaskIaHCKO-
rO COCTOSIHUSA MMEIOT [OKa3aTeJIbCTBEHHYIO CIUJIy B OTHOIIIEHWUY TOTO, YTO COIEP-
JKalllecAd B HUX CBeJleHUA ObLIM IpefoCTaBJeHbl KOMIIETEHTHBIMM OpraHaMM, HO
camu 1o cebe OHU He SABJIAIOTCA TapaHTuell ux TodHocTu u BepHocTu. CiemoBa-
TEeJIbHO, HEJIb3A CUMTATbh UX HEOIMPOBEPIKMMBIM J[OKa3aTeJbCTBOM GMOJIOrMYEeCKO-
ro ImoJjia 3aperucTPUpPOBAHHOTO TAKUM 00pasoM Jinila, Oaske eCJM JIOMYCTUTh,
YTO OHU JAIOT OCHOBaHUA AJIs NMPEe3yMIIUN, NeCTBYIOIEl, IoKa He OyIeT JoKa-
3aHO NpoTuBHOe. HalmoHaJibHbIE OPTaHbI JOJLOKHBI pas3paboTaTb HEOOXOOMMBIE
3aKOHOJATeJIbHbIE MEPBI AJIs JOCTUIKEHUA IleJiell, 3aKJI0YalolMXcA B BbIgadve
YIOCTOBEPAIIINX JIMYHOCTL JOKYMEHTOB, KOTOPBIE COOTBETCTBOBaJIM Obl HOBON
JIMYHOCTY, HE PaACKPBbIBaA MOAJMHHOTO OMOJIOIMYECKOro I0Jia JIMIlA, €CJIM OH OT-
JUYaeTCs OT IoJla, YKas3aHHOTO B JOKYMEHTaxX, HO U He YHUUTOXKAs [IPU ITOM B
HallMOHAJILHBIX PEeecTpax CBeJeHUli, MO3BOJAIINX YCTAaHOBUTbL PeaJibHbIi Gro-
JIOTUYECKUIT TI0JI YeJIOBEKa, CJIel NP STOM 3a TeM, YTOOLI MOJOOHbIE CBEIEHNU
He pasIyalllaJiNch, 3a MCKJIOYEHUEM TeX CJydaeB, KOrjla 9TO AeCTBUTEJHHO
HeoOXOoIVIMO.

COBIIAJAIOINEE MHEHME CYAbU PYCCO

fI rosocoBaJi 3a MyHKT IepBbIN [IOCTAHOBJIAIOIIEN YacTU, HO f CUMTAIO, UYTO
Cyny cjenyer epecMOTPETh CBOIO IIPAKTUKY B JaHHON 00JIACTM IIOCJE BCTYILIIE-
HuA B cuiy IIporokosna Ne 9 k KounBeHnnnm.
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