TAJISREH (DUDGEON)
nporus COEJIMHEHHOI'O ROPOJEBCTBA

CydebHoe pewenue om 22 oxkmsabps 1981 e.

RPATROE HEOPNIMAJBHOE U3JOREHNE
OBCTOATEJDLCTB JAEJIA

A. Ocnosnvie paxmst

B Cesepnoit llpnasaumu B cOOTBETCTBUM C 3aKOHOM O IIPECTYILJIEHUAX IIPO-
TUB Jiu4HOCTM 1861 r. 1 3aKOHOM O BHECEHUM M3MEHEHU B yroJIOBHOE 3aKOHOMa-
TesibcTBO 1885 I. mpoTMBOEecTeCTBEHHbIE IIOJIOBBIE CBA3M M Ipybas HempmcToii-
HOCTb, HE3aBJCUMO OT TOTO, MMEIOT JIM OHM MECTO IIPMBATHO MJM IIyOJIMYHO,
ABJIAIOTCA yTOJIOBHO HaKa3yeMbIMM IIPeCTYIIJIEHUAMM, BJIEKYIIMMY HaKa3aHUe OT
JINIIEHNA CBOOOABI CPOKOM Ha OBa roja (3a rpy00 HENPUCTONHBIE AENCTBUA) JI0
IIO’KMBHEHHOTO 3aKJIIOYEeHN:A (3a IIPOTMBOECTECTBEHHBIE II0JIOBLIe cBA3M). Jlobpo-
BOJIbHBIE CeKCyaJIbHble OTHOLIEHNS MeXXIy B3POCJIBbIMIM JKeHII[MHAMM He SBJIAI0T-
cA YrOJIOBHBIM IIpeCTyILJIEHUEM.

3a HEeKOTOPBIMM MCKJIIOUEHUAMM, KacaloIIMMMUCH AyLIeBHOOOJIbHBIX, BOEH-
HOCJIYKalllUX U MOPSKOB TOProBoro ¢pjioTa, aKThl FOMOCeKCyaJIbHOIO XapaKTepa,
coBeplllaeMble IPY 3aKPBITHIX ABEPAX U 10 COTJIACUIO MEXKAY ABYMA JIMIIAMU MYK-
CKoro Iojla, HaumHasg ¢ 21 roxa m craplile, IIepecTajii CUUTATHCA YTOJOBHBIM
IpecTylJeHneM B AHIINM U Y3JIbCce Iocjle IPUHATUA 3aKOHa O IIOJIOBBIX IIPaBO-
Hapymrenuax 1967 r., a takske B IloTsaHmum mocjie IPUHATUA 3aKOHa 00 yro-
JIOBHOM cyznomponsBozcTse 1980 r.

B urone 1978 r. IIpaBurensctso CoenuaenHoro KopoJseBcTBa oIy0JIMKOBAJIO
3aKOHOIIPOEKT, OCHOBHasA IleJlb KOTOPOro — IIpUBeJieHMre 3aKoHozaTesibeTBa Ce-
BepHoIi VIpJjlaHANM B COOTBETCTBHME C AEMCTBYIOUIMM IIPaBOM B AHIJIUM U ¥ dJbCe.
OpnHako mocjie obcysKIeHMA 9TON npobsembl HaceseHueM CeBepHoii Vpianaum
IIpaBurensctBo CoenuuenHoro KopoJseBcTBa 00bABMIIO B uioje 1979 r. uTto
OHO OT3bIBaeT 3TOT 3aKOHOIIPOEKT.

T'-v Hansxen, nonnmanublii CoennHenHoro KoposescTBa, 1946 r. posknenud,
npokuBatoinii B VipsaHany, ABjidAeTcA roMoceKcyasncToM. B TeueHne HeKOTOpO-
ro BpeMeHu r-u JlajokeH IpUHUMAJ y4dacTye B KaMIIaHUM 3a IIepecMOTp ceBepo-
UpJIaHJICKOrO 3aKOHa O roMocekcyasausme. B auBape 1976 r. r-u JamKeH ObLI
TIOABEPTHYT IJIMTEJIbHOMY NOIPOCY B IOJMUNM OTHOCUTEJIBLHO ero roMOocCeKCyaJllb-
HBIX HaKJIOHHOCTel. 3aTeM IIPOTUB Hero HaMepeBaJICh HaydaTh YToJIOBHOe IIpe-
cjenoBaHne, Ho B deBpaJie 1977 r. r-gy JanixeHy ObLIO OO'BABJIEHO, YTO OH He
OyIeT mpecJjieloBaTbCA 10 3aKOHY.

B. Pa36bupameascmeo ¢ Komuccuu no npasam uenosexa

B xajobe, nmonmanHoil r-uvom Janmsxkenom B Komwmccuio B mae 1976 r., o
yTBepiKaaJ, 4To yrojioBHoe mpaBo CeBepHoit lpsmamanu, samnpelnad gobpo-
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BOJIbHBIE IIpUBaTHBIE TOMOCEKCYyaJbHbIe OTHOILIEHUA MEXKJYy B3POCJIBIMIU MYKUM-
HaMI, OCYIIeCTBJIAET HeODOCHOBaHHOE BMEIATEJIbCTBO B €r0 IIPABO Ha JIMIHYIO
SKUBHB, IpenycMoTpeHHoe cTaThell 8 KouBeHummn. OH yTBepskaaJ TaKiKe, UTO
ABJIAETCA KEePTBOI OUCKPMMMHaALMM B HapylleHue ctaTbu 14 KoHBeHmumu, mo-
CKOJIBKY CTaJIK/MBaeTcA c Oojlee cepbe3HbIMM OTPaHMYEHUAMMU, YeM TOMOoceKcya-
JucTel B Apyrux dactax CoennHenHoro KoposeBcTBa, a TaKkyKe reTepoceKcyasy-
cThl U JecOusHky B camoli CeBepHoii Vpmannun. 3 mapra 1978 r. sxajoba Oblia
IIpM3HaHa B OCHOBHOM IIPMEMJIEMOIL.

B moxnane or 13 mapta 1980 r. Komuccnsa, ycTaHOBUB paKThI, IPUIILJIA K
BBIBOZY, UTO:

— IIPaBOBOJI 3alpeT IPUBATHBIX OOPOBOJBHBIX I'OMOCEKCYaJIbHBIX OTHOIIIE-
HUIT MesKIy JIMIIaMM MYXKCKOTO IToJla MoJioske 21 rosma He sABJIseTCA HapyllIeHUEeM
cTaTby 8 (BoceMb TOJIOCOB IIPOTUB NIBYX) U cTaTby 14 B codeTaHUM co craTbeil 8
(BoceMB roJIocoB IPOTUB OLHOTO IIPM OHOM BO3JepsKaBIIIeMCs);

— IIPaBOBOIi 3aIpeT MOO0OHBIX OTHOIIEHU MEXAY JIMI[AMU MYSKCKOTO IIoJa
crapire 21 roja HapylllaeT IIPaBO 3aABUTeJ]s Ha yBasKeHMe JIMYHOMN KUBHU B
cMBIcJle cTaTbM 8 (OEeBATH IoJIOCOB IIPOTUB OJHOTO);

— HeT HeoOXOIVMOCTY PacCMaTPUBaTh BOIIPOC O TOM, HapyIIaeT JJ yYKasaH-
HBII B IIpeJbINYIleM IIyHKTe 3allpeT CTaTblo 14 B coueTaHMM co cTaTbell 8 (me-
BATB TOJIOCOB IIPOTUB OLHOTO).

Komucensa nanpasuna neso B Cyn 18 mrosa 1980 r.

N3BJIE4EHUE 3 CYAEBHOI'O PEHIEHUy

BOIIPOCHI IIPABA
I. O npeanmosaraeMoM HapyIIeHUN CTaTbu 8
A. Bgedenue

37. 3aABUTeJb yTBepsKJaeT, 4To 10 3aKoHozaTeJbcTBY CeBepHoit VpiaH-
IUY OH IIOABepraeTcsA PUCKY YTOJIOBHOTO IIpecjieJOBaHUA B CBA3M C €T0 TOMOCeK-
CyaJIbHbIMM HaKJIOHHOCTAMM, JMCIBITHIBAeT IIOCTOSAHHOE CTpajaHue U HepBHOe
HaIIpsAYKEeHNeEe BCJEJCTBME CaMoOro pakTa CYII[eCTBOBAHMA IOJOOHBIX 3aKOHOB, a
Tak)Kke OOA3HDb NIpUTeCHeHUA U IMaHTaka. OH 0OBMHIJI MTOJIMINIO B IIPOM3BEeHUN
B ero gome B gHBape 1976 r. obbIcKa, IocJie KOTOPOTO OH ObLI IOIPOIIEH B
TIOJINITUM O €r0 FOMOCEKCYaJIbHBIX CBA3AX. Ero jsmyuHble 6ymary, oTobpaHHbIe IIpU
oOBICKe, OBIIM BO3BpallleHBI HoJlee YeM depes TOf.

3aABUTeJNb yTBEPIKIaeT, UTO B HapyllleHMe cTaTby 8 KOHBEHIMM OH MCIIBI-
ThIBaJI CTPaJaHNUsA U IPofoJLKaeT CTpaJaTh OT HeollpaBIaHHOTO BMeIlaTeJIbCTBa B
€ro IIpaBO Ha yBa’KeHUe JIMYHOV SKUBHIL.

38. CraTba 8 rytacur:

“l. Raskaplil 4eJloBeK MMeeT IIPaBO Ha yBajKeHMe ero JIMYHOM M ceMeliHol
JKJBHM, HEIIPMKOCHOBEHHOCTY €T0 KMJINIIA U TaliHbl KOPPeCHIOHIeHIINIL.

2. He momyckaeTcsa BMeIlaTeJIbCTBO IOCYIapPCTBEHHBIX OPTaHOB B OCYIIECTB-
JleHMe STOoro IpaBa, 3a MCKJIIOYeHMEeM BMeIllaTeJIbCTBa, IPedyCMOTPEeHHOro 3a-
KOHOM 1 HeoOXOIMMOTro B JeMOKpaTHYeCKOM oOOIllecTBe B MHTepecaxX Tocynap-
CTBEHHOJI 6e30macHOCTY 1 OOIIleCTBEHHOTO CIIOKOVCTBUSA, DKOHOMMYECKOro bJiaro-
COCTOSHMNSA CTPaHBI, B IeJIAX IIPeJoTBPallleHNsA OeCcIopAAKOB UM IIPeCTyIIeHNI,
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JIJ1A OXPaHbl 3[0POBbs MJIM HPaBCTBEHHOCTM WUJIM 3alllUThI IPaB U CBOOOI IPYIUX
Jmry”.

39. XoTsa noj 3aIpeToM HaXOAUTCS He CaM FOMOCEKCYaJiu3M, a KOHKpPETHBIE
aKTbI Ipy0O0Il HEIIPUCTONHOCTY U MY?KEJIOKCTBa (CM. 1. 14 BbIIllE), HET COMHEHNA B
TOM, UTO TOMOCEKCyaJibHas IPaKTUKa, KOTopad ABJAETCS MPEIMETOM KaJOObI
3afABUTEJIA, IOANAJaeT O] Paspsas 3anpelileHHbIX. Bece croporsl — IIpaButesb-
crBo, KoMuccus u 3asABUTes b — MMEHHO TaK MHOAXONAT K AaHHOMY menay. He
UMeeT 3HAUYEHUsI, COBEPIIEHO 3allpelleHHoe AelCTBMe MyOJIMYHO WM IPUBATHO,
KaKOB BO3PaCT HNapTHEPOB, ObLIO Jiu JOOPOBOJILHOE corjlacue uim Het. VI3 3asB-
JeHus r-Ha JaasKeHa OYEBMIHO, YTO €ro ’kajioba II0 CYIIEeCTBY HalpaBJeHa
OPOTUB TOTO, YTO aKThl F'OMOCEKCYaJIbHOTO XapaKTepa, KOTOpble OH MOT ObI
UMETh IIPU 3aKPLITHIX ABEPSAX C APYTUMU MYKIMHAMMU [10 ODOIHOMY COTJIACKIO,
ABJIAIOTCSA YTOJIOBHO HaKadyeMbIM JAesHMeM 1o 3akoHaMm CepepHoii Vpianaunm.

B. O napywexnuu mpasa, npedycmompennozo cmamvei 8
Koneenyuu

40. Komuccusa He HalllJla OCHOBaHMSA COMHEBATLCHA B JJOCTOBEPHOCTY yTBEPIK-
JleHIsA 3asBUTeJIA OTHOCUTEJIbHO CTpaXa M HepBHOTO HalpPsMKeHUdA, KOTOpble OH
JCIIBITBIBaeT B CBABM C CYyIIleCTBOBaHMEM YIIOMAHYTBIX 3aKOHOB. KoMuccusa equuo-
TJIaCHO 3aKJIIoYMJla, YTO paccMaTpuBaeMoe 3aKOHOAATeJIbCTBO HapyllaeT IIPaBo
3aABUTEeJIS Ha yBasKeHMe ero JIMYHOM JKUBHM, TapaHTHpPOBaHHOe cTaTbeil 8 . 1,
IIOCKOJIBKY OHO BallpelllaeT NoOpPOBOJIbHBIE IIPVMBATHBIE aKThI TOMOCEKCYaJbHOTO
xapakTepa (cM. I. 94, 97 nokyana Kommuccun).

IIpaBuTesbcTBO He MAET TaK AaJieKo, HO He oclapuBaeT, 4To I-H JlajmsxeH
HeIloCPeJICTBEHHO IoAIafaeT 0] AeliCTBMe STUX 3aKOHOB U B CBA3Y C 3TUM UMe-
eT mmpaBo cuyuTaTh ceba “skepTBoit”’ B cuiy craTby 25 KonBeHmmu. OHoO TakiKe He
ocrlapuBaeT 3aKJodeHne Kommceun.

41. Cyn He BUAUT IPUYMHBI He corylacuThbesa ¢ Kommccnmeit. OcnapuBaemoe
3aKOHOJIAaTeJIbCTBO, IIOKa OHO OCTaeTCs B cuUJle, ABJIAeTCA ITOCTOSHHBIM BMeIlla-
TeJIbCTBOM B IIPaBO 3aABUTEJIA Ha yBasKeHIe ero JIMYHON KM3HU (BKJIOYad U eTo
IIOJIOBYIO ’KM3Hb) B CMbICJIe cTaTby 8 I. 2. B KOHKpeTHOM cilydae c 3afABUTeJEM
caMo CcyIlleCTBOBaHME BDTOrO 3aKOHOJATeJIbCTBa IIPAMO I IIOCTOSHHO OKa3bIBaeT
BJIMAHME Ha €To JIMYHYIO *KU3Hb (CcM. mutatis mutandis pelrenue mo nexy Mapxkc
or 13 uiona 1979 r. Cepua A, 1. 31, c. 13, . 27): oH Jmbo yBa’KaeT 3aKOH U
BO3JEepiKMBaeTCA OT 3allpellleHHBIX II0JIOBBIX aKTOB, Jaske NPUBATHBIX U J0OpO-
BOJIBHBIX, K KOTOPBIM OH IIpeApPacIloNoyKeH BCJIeACTBME CBoell ToMoceKCyaJIbHOI
opueHTanuy, Jnbo OH coBepIllaeT IOJOOHBIE NEMCTBUA M TaKuUM oOpas3oM IIOf-
BepraeT cebs yroJIOBHOMY IIpecJeJOBaHUIO.

Hesnbsa cxasaTb, 4To 3akoHoZaTeJsbCTBO ycTapeiso. OHO IpUMeHAJOCh U
IIpMMeHsAeTCA B OTHOIIEHUM aKTOB MY’KeJIOXKCTBa, COBepIllaeMbIX IIPUBATHO IIO
coIJIacMIO MeXKIy MYysKuMHaMy MoJioke 21 roza (cm. m. 33 Bbime). UTo kacaeTcs
MYy:K4IMH cTapile 21 roma (MCkJIOYas AYIIEBHOOOJIBHBIX), TO y BJacTell B TaKMUX
cJIydJadax HeT YeTKOM IOJUTUKMU IO ero NpuMeHeHUIO (cM. TaM ke). K Tomy ke
IIOMMMO YTPO3bl YTOJOBHOTO IpecjeloBaHMUA ITOCTOSHHO COXPaHAETCHA BO3MOMK-
HOCTb BO30OYKIOeHUA OeJsa YaCTHBIM JIMIIOM (CM. IT. 29 BbIIIe).

Bosee Toro, mosmniielickoe paccJenoBaHue, IIpoBeZleHHOe B gHBape 1976 r.,
XOTA OHO ¥ He IIPUBEJIO K YToJIOBHOMY IIpecJieJoBaHMIO, ObLIO, IO CyTH, CIIeIM-
dudeckoil Mepoli MCHOJIHEHNA DTOTO 3aKOHa, YTO NPAMO HapyIIMJO NpaBo I-Ha
HJansxkeHa Ha yBaskeHUe ero JIMYHOM SKMBHM (CM. II. 33 BBIIlIe), a TaKiKe IOKasaJlo,
YTO yrposa, KOTOPOil OH IIOCTOSHHO IIoABepraJicdA, Oblia BIIOJIHE PeaJIbHOI.
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C. O6 onpasdanuax Hapywenus, Koncmamuposarnnozo Cydom

42. ITo mHeHnuto IlpaButenbcTBa, npaBo CeBepHolt VpjaHaumu o romocekcy-
aJIbHBIX OTHOIIEHMAX He HapylllaeT CTaTbl0 8; OHO HaXOIUT CBOe 0OOCHOBaHNE B
craTee 8 1. 2. OTO yTBepsKJeHNE OCIapMBaJIOCh KaK 3asdBUTeJeM, Tak 1 Komuc-
cueinl.

43. YTobbl He MOAIACTb IO AelicTBUE II. 2 cTaTbU 8, IECTBUSA BJIACTEI],
IIPEeAIIoNIOKUTEIbHO HAapPyIIMBIIME II. 1 3TOi cTaTby, NOJIKHBI OBITH “Ipenyc-
MOTpPEHBI 3aKOHOM”, IIpecJIefloBaTh OIHY WJIM HECKOJBbKO IIPaBOMEPHBIX ILieJeil u
ObITHL “HEOOXOOVMBIMU B JeMOKPaTUUYECKOM oOIiecTBe” OJIA OCYIIEeCTBJIEHUA BbI-
LIIeyKas3aHHbBIX IeJell (cM. mutatis mutandis pentenne 1o nesny fIura, Isxeiimca u
Yabcrepa ot 13 aBrycra 1981 r. Cepusa A, 1. 44, c. 24, . 59).

44. Her coMHeHMItI B TOM, UTO IIepBoe U3 DTUX TpeX ycJoBUIl Hajauio. Rak
oTMeTnyia Komuccua B 1. 99 cBoero nokjaza, BMeIlaTeJbCTBO ITOJHOCTBIO “IIpe-
JILyCMOTPEHO 3aKOHOM”, IIOCKOJIbKY OHO BBITEKaeT M3 Ipennucanmnii 3akoHoB 1861
u 1885 rr., a Takke u3 obIlero npasa (cM. II. 14 BrIIIe).

45. Tajiee cyenyeT oNpeNesUThb, OCYLIeCTBJIAJIOCh JU BMeIIaTeJIbCTBO BJac-
Tell 1A “3allUThl HPaBCTBEHHOCTH MM “IIpaB M cBOOOM APYIUX Jul”’, T. €. ABYX
IIpaBOMEPHBIX IleJielf, Ha KoTophble cchbllaeTcA [IpaBuTesbCTBO.

46. 3akonsb! 1861 1 1885 rr. OBLIM IPUHATEI C TeM, YTOOBI 00ECIIEYNTD IIPETBO-
peHMe B »KU3Hb TOCHOACTBYIOIel KOHIENI[UNY MopaJl B cpepe OTHOIIEHU MeK-
Iy nosiamn. IlepBoHayaJIbHO OHM JleicTBOBaJIM B AHIVIMM U YBJIbce, Ha Bcell Tep-
putopuu Mpaaunuu (Torma elle He pasfelieHHOI), a 3akoH 1885 r. Takike B
IMTornaupuu (cm. n. 16 BeIIe). B mocaegune roaw! cpepa AeicTBUA 3aKOHOAATETb-
cTBa ObLIa orpaHmMYeHa AHIINMER U Y3JbcoM (Iocjie TPpUHATUA 3akKoHa 1967 1) n
IMTornannneii (c 1980 r.). 3a HEKOTOPBIMMU UCKJIIOUEHUAMN T0OPOBOJILHBIE IPUBAT-
Hble TOMOCEKCYyaJIbHble OTHOIIEHNUS MEXXKAY MysKumHaMy crtapiire 21 roma Gosiee
He ABJIAIOTCA TaM YTOJIOBHBIM HpecTylleHMeM (cM. 1. 17—18 Brie). B To xe
BpeMa B CeBepHoit VpsaHaum 3aKOHOAATEJBCTBO OCTAJIOCh Oe3 MIBMeHEHUIL. JTo,
kak KoHcTaTuposaJ Cyn, 6bw10 BbI3BaHO TeM, uTo IIpaBuresnscrBo CoenuHeHHO-
ro KopoJsieBcTBa CTOJKHYJIOCh C Pe3KUM HENPUATHEM IpeAllojaraBIINXCA M3Me-
HeHuil HacesieHueM CeBepHoii VpJsaHnum, rie IpeobJafajio MHEHMeE, YTO M3Me-
HeHle 3aKOHOJaTeJIbCTBa HeraTMBHO OTPasuUTCA Ha MOPaJIbHOM AyXe ceBepoup-
JaHJcKoro obirectBa (cM. . 25—26 BwIlle). B 3TUX ycJ0BUAX TIJIaBHOI IEJbIO
ocIlapuBaeMOro 3aKOHOJaTeJbCTBa OCTaeTCsdA 3allluTa HPaBCTBEHHOCTM B paMKax
MOpPaJIbHBIX IIPUHIIUIIOB, Mpu3HaHHBIX B CeBepHolt Vpjanaumn.

47. Komuccusa u IIpaBuTesbCTBO IPUIEP:KMUBAIOTCA MHEHUHA, UTO B TOI ke
Mepe, B KaKoOil 3aKOHONATEJbCTBO CTPEMUTCA 3AIUTUTh MOJIOJBIX JIIOZEeN OT He-
’KeJIaTeJIbHOTO ¥ BPEJHOTO BJIMAHMA MJIM NaBJIEHMdA, OHO CIIOCOOCTBYeT “Balrure
mpaB U cBobon npyrux Jmi’. Cyn nmpusHaeT, YTO OJIHOM U3 IfeJiell 3aKOHOIaTe b-
CTBa ABJIAETCHA OTPasKJieHMe He3all[MIIEeHHBbIX 4JIeHOB o0lllecTBa, TaKUX, KaK MO-
Jlozible JIIONM, OT IIOCJIe[ICTBUII TOMOCeKcyaJuaMa. TeM He MeHee B JaHHOM KOH-
TEKCTe KeCTKOe pas3TpaHMUeHNe MeKy “3aIMTol IpaB U cBOOO APYyTUX Juil’ U
“3aIIMTol HPaBCTBEHHOCTM  MIpeJICTaBJIAETCS UCKYCCTBEHHBIM. 3alllTa HpaBCTBEH-
HOCTM MOXKeT IIpeAIojaraTbh coXxpaHeHle MOPaJIbHOTO AyXa I HpaBCTBEHHBIX I[eH-
HocTel obiiecTBa B IesioM (cM. 1. 108 mokyana Kommcenn), HO MOKeT TakiKe, Kak
oTMeTmyo IIpaBUTEIBCTBO, OXPAaHATbL MHTEPEChl MOPaJy ¥ OOIIeCTBEHHOTo 0Jia-
TOIIOJIyYMs OTAEeJBHOM dYacTy oOIlecTBa, HallpUMep IIKOJIbHMKOB (CM. pellleHue
o nmesy Xosunucaiina ot 7 nexabpa 1976 r. Cepua A, T. 24, c. 25, . 52 in fine).
Taxkum obpasom, “sammra mpaB U CBOOOL APYIUX JINII” B 3HAYEHUM 3BaI[UTHI
HPaBCTBEHHBIX JHTEPECOB ¥ OOII[€eCTBEHHOIO OJIArOIOJIydINMA OTIAEJBbHBIX JIMII MJIN

‘ Russian case-law collection 2.p65 363 09/08/00, 15:12



364 Esponersicknit Cyz no npasaMm dejoBeKa. VIsOpaHHble pellleHns

IPpYNIl HaceJeHUsd, KOTOpble HY’KJalOTcA B ocoboil 3aliuTe II0 IPUYMHE CBOel
HeB3PeJIOCTM, YMCTBEHHO} HEIIOJIHOIIEHHOCTM WMJIM 3aBMCYMOTO COCTOSHMA, CBO-
JUTCA K OTHOMY-eITHCTBEHHOMY acIleKTy — “3aIluTe HpaBCTBeHHoCTH (cM. mutatis
mutandis pemrenne 1o gexy “Canzpu taiimc” ot 26 ampena 1979 r. Cepua A,
1. 30, c¢. 34, n. 56). Ilosromy Cyn Ha OCHOBe MMEHHO TAaKOro Moaxona Oyner
YUMTBIBaTH 00e yKasaHHBIE IIEJIN.

48. Kak cnpaBennuo oTMeTusa Komucensa B cBoeMm pokiaage (m. 101), roaB-
HBIl BOIIPOC, BO3HMKAIOIINII B CBABM C COJEPIKaHNEM CTaTbl 8 NMPUMEHNUTETBHO K
HaCTOALIEMY JeJly, 3aKJIodaeTcd B TOM, HaCKOJIbKO “HeoOXOIMMO B JIeMOKpaTU-
JecKoM ofIrecTBe” coxXpaHeHMe JelCTBYIOIETO OCIIapMBaeMOro 3aKOHOAaTeJb-
cTBa.

49. Hestb3a oTpUIATh, YTO OIpeZiesIeHHad yTrOoJIOBHO-IIpaBOBad perjaMeHTa-
OUA MYKCKOI'O TOMOCEKCyaJu3Ma, PaBHO KaK U IPYIUX (POPM CEeKCyaJIbHOTO II0-
BeJIeHNsI, IIOCPEeICTBOM HOPM YTOJIOBHOTO IIpaBa MOXKeT ObITBb OIlpaB/laHa KakK “He-
obxonumas B feMokpaTudeckoM obIiecTBe”. OcHOBHaA (PYHKUNSA YTOJOBHOTO IIpa-
Ba B 9ToI cepe, roBops cJoBaMI U3 NokJgana Bosdennena (cMm. m. 17 BeIllle), —
“coxpaHUTL OOIIEeCTBEHHBIV MMOPANOK M IPUINYKA, Nabbl 3alUTUTEL TPasKJaH OT
TOrO, 4YTO IIIOKMPYeT M ocKopbiasder”. Bojee Toro, HeoOXOAMMOCTb B HEKOTOPOM
KOHTpOJIe MOJKHO Ja’ke pPacIpOCTPaHUTb Ha J0OPOBOJIbHBIE IIOJIOBBIE OTHOIIIE-
HIA, coBepIllaeMble IIPMBATHO, 0COOEHHO TaM, Ize Tpebyercd (ellle ofHa IMTaTa
u3 gokJsana BoJsdennena) “obecrieunTs JOCTaTOUYHbIE rapaHTUM IIPOTUB MCIIOJb-
30BaHMA M PasBPallleHUs APYIUX JUIl, B YaCTHOCTU TeX, KTO fABJAEeTCA 0cobo
YASBUMBIM II0 IIPMYMHE CBOEro IOHOTO Bo3pacTa, cjabocTu Teja U gyxa, OTCYT-
CTBMA OIBITA MJIY HAXONUTCS B COCTOSAHMM (PUBUUECKON, CIIysKeOHO MM SKOHO-
MudecKoil 3aBucuMocTn”. Ha mpakTuKe OpuUAMYeCcKUe HOPMBI, PeTyJupyolye
TaKOT'O POJia OTHOIIEHNA, CYIIeCTBYIOT BO BCEX rocyzapcTBax — uileHax Cosera
Esponbl. Onnako npaBo CeBepHolt VpjaHaumy oT/M4yaeTcsa OT IIpaBa OOJIBIIIMH-
cTBa rocyzapcts — uyieHoB CoBera EBpomnbl TeM, 4TO OHO BOOOIIe 3alpeliaeT
aKTbI IPy0O0Ji HEIPUCTOMNHOCTY MEXIY MY KUMHAMM U MYKeJIOKCTBO, He3aBUCHMO
OT 0OCTOATEJILCTB, B KOTOPBIX OHM coBeplnaioTcd. IIpMsHaB, UTO 3aKOHOJATEJb-
CTBO B 9TON cdepe HeOOXOAUMO IJIA 3alllUThl MHTEPECOB OIpeJleJIeHHBIX oOIle-
CTBEHHBIX TPYII, PaBHO KakK ¥ MopaJy obIifecTBa B IejoM, CyZ B HacTOAILIEM
JleJle OJIXKEH MCCJIeloBaTb, HAXOAATCA JIM ocllapuBaeMble HopMbI IIpaBa CeBep-
Holl VIpjaHany, a TaksKe IIPaKTMKA MX IPUMEHEHNMS B PaMKax TOTO, UTO B Jie-
MOKpaTU4YecKOM OOIlleCTBe INPUHATO paccMaTpuBaTh Kak Heobxonumoe IJd pe-
LIeHNs 3aad U JTOCTVKEHUA IleJell obIecTBa.

50. Pap npuHIUnoB, HeoOXOAMMBIX NIJIA OIL[eHKM DTOi “HeoOXOAMMOCTU B Jie-
MOKpPaTU4IeCKOM oflllecTBe”, a TaKyKe Mep, IPMHMMAEMBIX AJIA JTOCTMKEHUA Ije-
Jleif, KoTopble B cMbIcje KoHBeHIUM ABJIAIOTCA NPaBOMEPHBIMU I[eJIAMM, cop-
MyJMpPOBaH B cyznebHoI npaktuke Cyna.

51. Bo-niepBBIX, IpuyaraTejbHoe “HeobXoAuMoe” B BTOM KOHTEKCTe He CTOJIb
MHOTO3HA4YHO, KaK CJIoBa “moJiesHoe”, “pasymHoe” mim “ymobHoe”, HO IpenmoJia-
raer cyllecTBOBaHMe “HacCyIIHOI obllecTBeHHON IOTpebHOCTN” B OCYIIleCTBIIEHUN
JIaHHOTO BMeINIaTeJIbCTBa (CM. BBIIIEYIIOMAHYTOE pellleHNe 10 JeJly XoHAucanna,
c. 22, m. 48).

52. Bo-BTOpBIX, MMEHHO HallVIOHAJIbHbIE BJIACTM JOJIKHBI II€PBOHAYAJILHO
OLIEHUTBH 3Ty HaCYIIIHYIO OOII[eCTBEHHYIO IOTPEOHOCTD B KasKI0M KOHKPETHOM CJIy-
yae. COOTBETCTBEHHO, OHI COXPAaHAIOT OIIpeJieJIeHHble IIpefieJibl yeMoTpeHnA. Tem
He MeHee UX pelleH)s oCTaloTcA MOAKOHTPoJbHbI Cyny (cM. TaM Ke, c. 23, 1. 49).
Ha npumepe permrernd no gesy “Canau TaiiMc” O4eBMIHO, UTO IpefeJibl yCMOT-
peHKsa B OTHOLIEHNM KOHKPETHOJ IIpaBOMEpPHON IieJiy, OIIyCKaloIlleil orpaHude-
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HMe MpaB, MOryT ObITb pasyuuuHbIMU (c. 36, m. 59). VI3 pemrenua Cyna mo neiy
Xoupucatina IIpaBuTeabCcTBO cHejiajio BBIBOJL O TOM, UTO HpefeJbl yCMOTPEeHUs
BJIACTel ABJAIOTCA DoJlee IMPOKUMIU, €CJIM pedb 3aXOAUT O BalllUTe OOIllecTBeH-
Holt Mopasin. Rak yTBepykgaer Cyn B pelleHNu Io gesy XasHAucalifa, HeoCIIopu-
MBIM ABJIAeTCA TOT PaKT, UTO “B3TJIAABI Ha TpeboBaHUA, IpebABJAeMble K HpaB-
CTBEHHBIM YCTOAM B pas3HOe BpeMdA I B PasHBIX MecTaX, He ABJAIOTCA ONMHAKO-
BBIMM, 0cODeHHO B Hallly BIIOXY”’, a TaK/Ke 4YTO “rocyzapcTBeHHble BJacTy OJra-
rofiapaA NOCTOAHHOI ¥ HelocpeCTBEHHOI CBA3MY C peaJlbHOM KI3HbIO CBOMX CTPaH,
B IIPUHLNIIE, HAXONATCA B JydYlleM IIOJIOMKEHUM, UYeM MeXXIyHapoJaHble CYObH,
KOTZla BBIPa’KaloT CBOe MHEHJE II0 KOHKPETHOMY COJEPIKaHUIO0 DTUX TpeboBaHMit”
(c. 22, m. 48).

OpnHaKo mpeniesibl YCMOTPEHNSA 3aBUCAT HE TOJBKO OT IIeJIV OTPaHMYUTEJb-
HBIX Mep, HO U OT NpUPOABI caMoro nesHudA. HacTodAllee mesio KacaeTcs CaMbIX
MHTUMHBIX aCIIeKTOB JM4HOM »Ku3HM. COOTBETCTBEHHO IOJIKHBI CYIeCTBOBATb
JlelICTBUTEJIbHO cepbe3Hble OCHOBAaHUA JJIA TOro, YTOObI BMeNIaTeJbCTBO CO CTO-
POHBI TOCYZapCTBEHHON BJIACTM OBLJIO IIPABOMEPHBIM C TOYKM 3PEeHNUA LeJell, Ie-
peuncieHHBIX B II. 2 cTaTbu 8 KoHBeHIUNM.

53. B craTthe 8, paBHO KaK U B HEKOTOPBIX IPYIMX CTaTbAX KOHBeHIUH,
IOHATHE “HeoOXONMMOCTL” TECHO CBA3AHO C IIOHATHEM “IeMOKpaTudecKoe o0Ile-
ctBo”. CorstacHo npakTuke Cyna, 4ToOBI IPM3HATE OrPaHNYEHNEe HEOOXOIMMBIM B
obIiecTBe, KOTOpOoe XapaKTepudyeTcA TePIUMOCTBIO U OTKPBITOCTBIO, B3TO Orpa-
HUYEHNVe MOJIKHO OBITh COpa3MepPHBIM IIpecjelyeMo} IIPaBOMEPHON ey (CM.
BBIIIEyIIOMAHYThIe pellleHNdA Mo Aelly XoHAucalina, c. 23, n. 49 u no gesny flHra,
Ixetimca u Yaberepa, c. 25, mm. 63).

54. 3anaua Cynma — oIpenieIUTh Ha OCHOBE BbIII€YKa3aHHBIX ITOAXOMIO0B U
IIPMHNONIIOB, ABJIAIOTCA JIM JTOBOJIbI BJIACTe}, 0OOCHOBBIBAIOIINE OCIIapMBaeMoOe
“BMeIIaTeJIbCTBO”, HAJJIEXKAIIMMN ¥ JOCTATOYHO ODOCHOBAHHBIMU C TOYKU 3pe-
HUA cTaTby 8 I 2 (CM. BBILIEYIIOMAHYTOE pellleHNe 1o nesy XoHaucalina, c. 23—
24, n. 50). B saymauy Cyza He BXOOUT OI€HOYHOE CY’KJEHME O MOPAJIbHBIX acIleK-
TaX FOMOCeKCYyaJIbHbIX OTHOUIEHUIT MeXKAy B3POCIBIMMY MY>KUMHAMI.

55. IIpencraByderca LieslecooOpas3HbIM CHaduajla pPacCMOTPeTb apryMeHTHI
IIpaBuTenbCTBa, KOTOpPOE He COTJIacUJIOCh C BbIBojaMM Komwuccum o ToM, UTO
3allpelrieHne JOOPOBOJIbHBIX IPUBATHBIX TOMOCEKCYaJbHBIX aKTOB MEMXAY JIMIIaMU
MY2KCKOTO IToJla cTapllle 21 roma mon yrposoif UX yTOJIOBHOTO IIpecje/loBaHUs He
ABJIAeTCA NPaBOMEPHBIM KaK He COOTBETCTBYIOIlee IIOJIOMKEHUAM cTaTbu 8 1m. 2
(cm. 11. 35 BBIIIIE).

56. IIpaBUTeJIBLCTBO IIpeXKJle BCero odOpaTuUJI0o BHMMaHMe Ha IJIyOoKue pas-
JIMYMA B OTHOLIeHuN obiiectBeHHoro MHeHusA CepepHoii Vipaaunyum n Besmkobpu-
TaHUM K BorpocaM MopaJsin. Ilo ero cjoBaM, ceBepoupJaHACKoe ODOIIeCTBO ABJA-
eTcsa Oojee koHcepBaTMBHBIM. OHO mpuzaer GoJiblllee 3HAaYEHME PEJINTMO3HBIM
darTOpaM, 0 YeM CBUJETEJLCTBYeT OoJiee CTPOIUIl XapaKTep B3aKOHOB, B TOM
4icJle 3aKOHOB O TeTepPOoCeKCyaJbHBIX OTHOIIEHMUAX (CM. II. 15 BbIIIe).

IIo mMHeHuio saaBuTesda, IIpaBUTENBCTBO CUJIBHO IpeyBeJUYUJIO TO, YTO
IpoucxoauT B peasibHocTH, HO CyJl IpM3HaeT, YTO NMOJOOHbIE Pas3yNuMA B HEKO-
TOPOJI CTENeHN elICTBUTEJBHO CYIIIeCTBYIOT U UX cJleyeT yUUTBhIBaTh. Kak mof-
yepkHyJn IIpaBuresberBo M KomMmuceena, npuHMMas BO BHMMAaHUA TpeOGoBaHUA O
samuTre MopaJsu B CeBepHoit VMpisaHnuu, K paccMaTpuBaeMBbIM MepaM BJlacTel
HeoOXO0AVIMO MOAXOIUTE C yIeTOM HacCTPOEHMI, CYILIEeCTBYIOINX B CEBEPOMPIaHI-
CKOM OOIIIeCTBe.

ToT daKT, YTO aHAJIOTMYHBIE MEPBI He ABJIAIOTCA HeOOXOAMMBIMY B APYIUX
yacTax CoenunenHoro KopoJsieBeTBa mim B APYrux rocygapcrBax — wieHax Co-
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BeTa EBpOIIBI, COBepIIEHHO He O3Had4aeT, YTO OHM He MOIYT OBITh IIPMUBHAHBI
HeobxomumbiMu B CeBepHoit Vpmangun (cMm. mutatis mutandis pelieHue 1o geiy
“Caggu tammc”, c. 37—38, m. 61, a TaksKe pellleHNMe IO Oelly XdBHaucainga,
c. 26—28, . 54, 57). Tam, rme B IpenesaxX OOHONM CTPaHBl IPOKUBAIOT Pa3JINU-
Hble KYyJIbTypHble cooblllecTBa TpaskJaH, rocyJapcTBeHHble BJIACTU MOTYT OKa-
3aTbCA Iepef, JUIOM Pa3JMYHBIX MMIIEPaTUBOB, KaK MOPAaJIbHBIX, TaK I COLM-
aJIbHBIX.

57. Rak cmpasennmso oTMeTuso IIpaBuUTelabCTBO, U3 BCETO BTOrO CJEAyeT,
4TO HpaBCTBeHHBbI KIMMaT B CeBepHoil VpsaHauyu npuMeHUTeJbHO K cdepe
TIOJIOBBIX OTHOLIEHMIT — M HTO MOATBepPsKJaeT HeIIPUATHE ee IpakJaHaMU IIpef-
JIO}KEHHBIX MBMEHEeHNU 3aKOHOJATeJIbCTBA — ABJIAETCA OOHUM U3 TeX (PaKTOPOB,
KOTOpble HalliOHaJIbHBbIE BJIACTM BIIPaBe yUUTHIBATDb, MCIIOJIb3yaA IIpeaocTaBJIeH-
HyI0 UM cBobony ycmoTpenuda. Cys MpusHaeT, YTO CyIleCTByeT CUJIbHOE ITPOTUBO-
JleJICTBME, B OCHOBE KOTOPOTO JIEXKNUT HEIOAJeJIbHOEe M JICKPeHHee yOeskIeHue
GoJIBIIIOTO YMcJla aBTOPUTETHBIX U yBajKaeMbIX UJIEHOB CEBEPOMPJIAHJICKON OOIIM-
Hbl B TOM, YTO M3MeHeHIe 3aKOHOIaTeJIbCTBa CePbe3HO IOJOPBET MOpaJibHbIE
ycTou MpJlaHJICKOro obliecTBa. OTO MPOTUBOJIENICTBUE OTpaskaeT — PaBHO Kak U
pexkomenpanuy, coesianubsle KoHcysbrarmonHoit Kommccnest 8 1977 r., HO B 00-
paTHOM cMbIcje (CM. I 22 BBIIle) — B3IJIAJ OOIIECTBEHHOCTY Ha TpeboBaHUHA,
npenbaBisgeMble kK MopaJsn B CeBepHolt VIpsiaHnnum, u Ha Mepbl, KOTOPbIE HE00-
XOOMUMO NPUHATDL AJIA COXPaHeHUA YKOPEHUBIINXCA 3/leCh HPaBCTBEHHBIX I€HHO-
cTeill.

HezaBucumo ot Toro, AByAeTcA Jiu Takasd TOYKa 3PEHNUs MIPaBUJIbHON MU
ommb0YHON (KOHEYHO, OHA MOYKET PaCXOAVUThCH C OTHOIIEHNEM K 9TOJ ITpobJyieMe B
IPYyIUX cooOIllecTBax), caM (paKT, YTO OHA peaJIbHO CYIIleCTBYeT B OllpeJieJieH-
HBIX CJIOAX CEBEPOMPJAHACKOrO OOIecTBa, padyMeeTcsd, 3Ha4MM B CBETe CTa-
Tbu 8 1. 2.

58. IIpaBUTEJILCTBO yTBEPIKIaeT, UYTO JaHHbIN BbIBOJ, NOJKPENIAeTCA U 0CO-
6oif KOHCTUTYyLMOHHOI cuTyauneil B CeBepHoit Vpnanauu (cMm. BeIme 1. 19—20).
B nepuon mexxny 1921 r. (korzma BuepBble cobpasica Ilapsament Cepepnoit Vp-
Jaunuu) u 1972 r. (mocyienuee 3acenanue IlapsameHTa) ceBepoupJaHICKOe 3aK0-
HOZATEJIbCTBO B cdpepe OOIMX COLMaJbHBIX IPOOJIEM OTHOCUJIOCH K €T0 KOMIIe-
TeHnuu. IIpu 5ToM IIpaBo Ha ero M3MeHeHMe OBLJIO TaKKe 3aKpeIlJIeHO MCKJIIOUM-
TeJibHO 3a MpJaHAckuM IlapsamenTom. Ilpu BBemeHNMM “IpAMoro npaBjeHMA” U3
Bectmuncrepa IIpaButesnscerBo Coenuuennoro KoposeBeTBa B3dAJ0 Ha ceba 06dA-
3aTeJIbCTBO MOJIHOCTBIO YUUTHIBATD IoXKesaHNuA Hapoga CesepHoii Vpnannuyu npu
co3NlaHNUY 3aKOHOB B 3TOII cdpepe.

B yciooBuax mpsmoro mpaBJIeHUs CTAHOBUTCA OCODEHHO OYEBMIHON HEOOXOo-
JVMMOCTb BHUMAaTeJIbHO IIPUCIIYIIMBATbCA K 00IlecTBeHHOMY MHeHU0 B CeBepHOI
Wpnaunun. Tem He MeHee IpM olleHKe “HeobxomumocTu” B cMblcsie KoHBeHIIU
coXpaHeHUdA ocllapyBaeMoro 3aKoHozaTesbcTBa Cyn He cuuTaeT MIPUHIUNINAIIB-
HBIM, YTO COOTBETCTBYIOII[ME PellleHNA OyAyT UCXOAUTDb ysKe He oT ObIBIIMX IIpa-
BuTesnbcTBa U Ilapsmamenta CeBeproit VMpioaunuu, a oT BjaacTeii CoeqVHEHHOTO
KopoJsieBcTBa B Ilepmo, IIPsMOTO IIPaBJIEHNUs, KOTOPOe, KaK HalledAJUCh, OyZeT
BPeMeHHBIM.

59. HecoMHeHHO, YTO B CJIOYKHBIX ¥ IIPOTUBOPEUMBLIX ycJaoBUAX IIpaBuTesn-
ctBo CoennHenHoro KopoJsieBeTBa felicTBOBaJIO fOOpPOcoBeCTHO U ocToposkHO. OHO
NIPUJIATaJI0 MaKCUMYM YCUJINI AJIA IPUHATHUA cOajlaHCHPOBaHHBIX PeIIeHNII ¢ yue-
TOM HaJIM4YUsA B OOIIleCTBe IIPOTUBOIIOJIOMKHBIX TOYEK 3PEeHUdA, U IPUIIIO B KO-
HeYHOM MTOre K BhIBOALy o ToM, uTo B CeBepHoii VIpjmangum mumeercs MoIIHOe
COIIPOTUBJIEHNE JIIOOBIM M3MEHEHMAM B 3aKOHONATeJIbCTBe U NaJibHellne IHIaru
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B DTOM HaIIpaBJIeHUM HelleJlecooOpasHbI (CM., HampuMmep, 1. 24, 26 Brire). OnHa-
KO yKasaHHBI (00mimii) momxon K Impobiseme caM 1o cebe He MOXKeT ABUTHCHA
pemaonmM (GpaKTOPOM B BOIPOCEe O HEOOXOAMMOCTY BMeLIaTeJIbCTBA B JIMYHYIO
SKVMBHb 3afABUTEJNA IIyTEM IIPMMEeHEHNUs K HeMy 00KaJIOBaHHBIX UM JeJCTBUI (CM.
BBIIIIEyIIOMAHYTOe pelleHne 1o peny “Camau Ttaiimc”, c. 36, m. 59). HecmoTpa Ha
TO, YTO HAaIlMOHAJIbHbIE BJIACTY COXPAHAIT OIpeleJIeHHYI0 CBOOOLY yCMOTpe-
HudA, uMeHHo Cyn IOJIKeH IPUHATH OKOHYATEJIbHOE pellleHMe II0 BOIIPOCY O
TOM, ABJIAIOTCA JiM HoBonbl IlpaBuTesnnscTBa, KoTophle Cyz cyYes OTHOCAIIMMMUCA K
JleJly, DOCTaTOYHBIMY, T. €. COPas3MepHO JIM BMEIIATEJIbCTBO ODII[eCTBEHHOI II0-
TpebHOCTM B HEM (CM. II. 53 BBIIIE).

60. IlonTBepsxOasa IpaBo, KOTOPOE CTaBUT IIOJ] COMHEHNE paccMaTpuBaeMble
3aKOHbI, KOHBEHIMA CTpeMUTCA BallUTUTh CYTy0O JIMUHbIE IIPOABJIEHNA HeJIOBe-
YeCKOl JIMYHOCTU (CM. IT. 52, IIONIIYHKT 3 BBIIIIE).

Ilo cpaBHeHUIO co BpeMeHeM, KOrfja IPUHMMAJOCH AEMCTBYIOIlee 3aKOHOOa-
TeJIbCTBO, [IOHMMAaHNe IIPoOJIEMbI TOMOCEKCYa3Ma U3MEHIJIOCh B CTOPOHY OoJIbIelt
TEPIMMOCTM K TOMOCEKCYaJIbHOMY ITOBeZeHUI0. B OGoJbIIMHCTBE rocygapCcTB —
uneHoB CoBera EBponbl mepecTasin BepuTb, YTO TO, YTO FABJIAETCA MIPeIMETOM
paccMoOTpeHMA B JaHHOM JieJie, TpebyeT IpuMeHeHNA yroJioBHOM pernpeccun. Cyn
He MOJKeT He BUJETh DBOJIIOIIMIO B TOM BOIIPOCe HAIVMOHAJIbHBIX 3aKOHOIATEJIbCTB
(cm. BhIIeynIOMAHYTOe pelleHue 1o aexy Mapke, c. 19, n. 41 u pellleHKe o ey
Taiipepa or 25 ampesa 1978 r. Cepua A, 1. 26. c. 15—16, m. 31). VI B camoit
CeBepHoit Vpaauauy BJacTy B IOCJENHME TOABI BO3IEPIKUBAIOTCA OT IIPUMeHe-
HUA YTOJIOBHOTO 3aKOHA K JIOOPOBOJIBHBIM IIPUBATHBIM T'OMOCEKCYAaJIBHBIM OTHO-
LIIEHNAM MeXIy MysKuMHaMmu craplie 21 rozma, KOTOpble CIOCOOHBI OTBEYaTh 3a
cBou gelicTBuA. Huyuto B MaTepuaJsax JeJja He CBUAETEJIBCTBYeT O ITaryOHOM
BJIMAHUY DTOTO ABJIEHUS Ha 0OIIecTBeHHYIO MopaJsb B CeBepHoit Vpmanaum man
dakTax, Korjma obirecTBo TpeboBajio GoJsiee cTpororo npuMeHeHMA 3aKoHa. B
STUX YCJIOBUAX HeJIb3A YTBEPXKIATh, YTO B OOII[ECTBE CYII[ECTBYET “HaCTOATEJIb-
Had NOTPeOHOCTH” NMPU3HATHL DTYU OTHOLIEHUA YTOJIOBHO HaKa3yeMbIMIU;, HET IOC-
TATOYHBIX MOATBEP)KAEHNI UX NaryOHOro BJIMAHNA Ha HYMKJAIOUIMXCA B 3alllUTe
4JIeHOB OOIllecTBa; HeT JaHHBIX M O TOM, KaK DTO fABJIeHNMEe CKal3bIBAeTCsd Ha
obiiectBe B IesioM. UTo KacaeTca copasMepHocTy, To Cyn moJsiaraer, YTO HOBO-
bl IIPOTUB M3MEHEeHUs IelICTBYIOLIET0 3aKOHOJaTeJIbCTBa, O0COOEeHHO Heybenu-
TeJbHBI C yYeTOM IaryOHBIX ITOCJIENCTBU, KOTOPBIE DTYU B3aKOHBI UMEIOT IJiA
SKIMBHM YeJIoBeKa I'OMOCEKCYaJIbHOJ OpMEeHTallMM, KaKOBBIM U ABJAETCA 3adBU-
Tesib. HecMoTpsa Ha TO, YTO YiIeHBI OOII[ECTBA, CUMUTAIOIIME TOMOCEKCYaJIM3M aMo-
PaJIbHBIM fABJIEHNEM, OYIYT IIOKMPOBaHbI, OCKOPOJIEHBI U 00ECIIOKOEHBI IIpeIoCc-
TaBJIEHEM TOMOCEKCcyaJycTaM OoJibIIMX IIpaB, TeM He MeHee caMu Io cebe
I0J1I00HbIe HACTPOEHUA HE MOTYT CJIY’KUThH OCHOBaHUEM JJIA IIPVMEHEHUA YTroJIOB-
HOTO HaKa3aHNA, KOTJla Pedb UIeT O TOMOCEKCYaJIbHBIX OTHOUIEHUAX II0 B3aMIMHO-
MY COIJIACUIO MEKJY B3POCJIIBIMU JIIOABMIL.

61. B cBasu c a3TuM npuBoauMble IIpaBUTENBECTBOM OBOXBI XOTsA U He Oes-
pasyMYHbl AJIA JTaHHOTO JieJia, HeJOCTAaTOYHBI JIJIA OIpaBIaHUs HeoOXOIMMOCTU
COXpaHEHNUdA B CUJIEe OCIOPEHHBIX IIPABOBBIX HOPM, IIOCKOJBKY MX OOIINIT pe3yJb-
TAaT — YTOJIOBHO-IIPaBOBOII 3aIIpeT JOOPOBOJILHBIX MIPUBATHBIX TOMOCEKCYaJIbHBIX
OTHOUIEHUI MeKIY B3POCJBIMU JIIOOBMMU MYKCKOTO II0JIa, CIIOCOOHBIMM HECTU
OTBETCTBEHHOCTL 32 COOCTBEHHbIE IIOCTYIIKU. B paBHOI CTeIlleHM CYIIIeCTBYIOIIlee
MOpaJIbHOe HelmpuATue romocekcyasmusma B CeBepHoll VpisaHanu, a TakKe o3a-
60ueHHOCThL ODIIIEeCTBEHHOCTM TeM, UTo Jiioboe mocsabJieHNne 3aKOHA IIPUBEJNIET K
D5PO3UM CYIIECTBYIOIINX HPABCTBEHHBIX IIPUHIIUIIOB, HE MOTYT ABUTHCA OCHOBA-
HYEM JJIA CTOJIb 3HAYUTEJHLHOTO BMeEIIATEJbCTBA B YACTHYIO SKU3Hb 3aABUTEJIA.
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“MexpuMyHaIMu3anua’ He o3HadaeT onobpenns. IloaTomy omacenue, uTto pedop-
MBI MOTYT IIOBJIEYBb OIIMOOYHBIE BBIBOJBI y OTZEJIbHBIX CJIOEB HaceJIeHU:d, He fB-
JifeTcs BECKUM OCHOBaHMEM JJIA COXPaHEeHMA NelICTBYIOIero 3aKOHOlaTeIbCTBa B
cuJie co BCEMM e€ro ocoOeHHOCTAMM, He MMeIoInuMu cebe onpaBIaHMUA.

Peziome BrIIlleckasaHHOro: orpaHMYeHNe, KOTOpoMy IoABeprcs r-H JamgkeH
B cooTBeTcTBUM c IpaBoM CeBepHoil Vpsanaum, no cBoeMy abCOJIIOTHOMY Xa-
pakKTepy, Ha'ke He3aBMCUMO OT CYPOBOCTM BOBMOYKHOTO HaKal3aHUdA, Hecopas-
MepPHO MpecjefyeMbIM LeJIAM.

62. IIo muenno Kommcenu, To 06CTOATEILCTBO, YTO II0 3aKOHY 3afABUTEJNb
JMIIIeH BO3MOYKHOCTM BCTYIIATh B IIOJIOBBIE aKThl C MYy KUMHaMM MojoxKe 21 rona,
OIIpaBJaHO KaK HeoOXOoAMMoOe IJIA 3alllUThl IpaB Apyrux Jjmil (cm. m. 105 u 116
Jokjyazna). IIpaBUTe BCTBO COTJIAaCHO C 3TUM BBIBOLOM, OJHaKO I-H JlamsxeH ocma-
puUBaeT ero ¥ cuMTaeT, YTO YCTAHOBJIEHHBI 3aKOHOM BO3pPacT JJIA JOOPOBOJIBHBIX
TOMOCEKCYaJIbHBIX aKTOB MEMIy MYSKUMHAMMU JOJIKEH OBITh TeM JKe, UTO M JJIA
reTepoceKCyasiICTOB U JIeCOMAHOK, a MMeHHOo 17 JeT, KaK 5TO IIpeyCMOTPEeHO
JelicTBYIOIMM 3akoHomaTesbcTBoM CeBepHoit Mpnaunuu (cm. . 15 Belie).

Cyn paHee yiXe Npu3HaJ HeoOXOIMMOCTb B JIeMOKpaTUYeCcKOM obliecTBe
oIlpeJleJIeHHOTO KOHTPOJIA HaJ TOMOCEeKCyaJIbHbIM IIOBe[eHMueM, B TOM dYucjie U
s Toro, 4Tobbl He IOMYCTUTH KOPBICTHOTO MCIIOJb30BaHUA UM pPas3BpallleHUs
JINII, KOTOPBIE ABJIAIOTCA OCODEHHO YA3BMMBIMM, HAIIPUMEP, B CUJIY CBOETO IOHO-
ro Bo3pacTta. OHaKo MMEHHO HaIlMOHAaJIbHbIE BJIACTU JOJIMKHBI B IIePBYIO odepelb
PelmTh, KaKOTO pojia TapaHTUM TPebYITCA A 3allNThl O0IIeCTBEHHON MOpPaJm
B UX cTpaHe. B 4acTHOCTM, MMEHHO OHM JOJIXKHBI OIIPENIeJIATL BO3PACT, 0 KOTO-
POro MOJIOIBIM JIIOASAM JOJLKHA OBITH IIPeJoCTaBJIEHA COOTBETCTBYIOINASA 3all[UTa
YTOJIOBHBIM 3aKOHOZIATEJIbCTBOM (CM. II. 52 BBIIIIE).

D. Bwteoo

63. I'-H JamskeH cTpagaj U IIPOJIOJIIKaEeT CTPaZaTh OT HEOIIPaBIAHHOTO II0CA-
raTeJbCTBa Ha €ro MpaBo Ha yBasKeHMe JUUHON KU3HN. COOTBETCTBEHHO UMEET
MecTo HapyuleHre ctaTby 8 KouBeHImn.

II. O npeamosiaraeMoM HapylmieHUN cTaThbu 14 B coueTaHUN
co crarpein 8 Kousenuun

64. CraTpa 14 rjacur:

“ITosb30oBaHMeE NMpaBaMy ¥ cBoOOAaMY, IIPUBHAHHBIMY B HacTodAllell KoHBeH-
Iuy, NOJLKHO OBITBH obecliedyeHO 0e3 KaKoi-JMOO AVCKPUMMMHALMM II0 IIPUBHAKY
roJia, pachl, IIBeTa KOXKM, A3bIKA, PEJIMTUY, IMOJUTUYUYECKUX MJIM MHBIX yOerxIe-
HMI, HAIMOHAJIBHOTO WJIM COLMAJIbHOTO IIPOVICXOMKIIEHMA, NMPUHANJIEKHOCTU K
HaIlIOHAJIbHBIM MEHBIIIVHCTBAM, MMYIIECTBEHHOTO IIOJIOYKEHUA, POKIAEHUA WUJIN
JIFOOBIM MHBIM 0OCTOATEeJIbCTBaM .

65. 3aABUTENb YTBEPIKAAET, YTO OH SABJIAETCA KEPTBOIM AUCKPUMMUHAIUU B
HapylleHue cTaTby 14 B codeTaHMM CO CcTaTbeil 8: IO NEeJICTBYIOLIEMY YTOJIOBHO-
My IpaBy OH IOJBepraeTcs OOJIbIIIEMY BMEIIATEJbCTBY B JIMYHYIO KM3Hb, 4eM
MY KUIMHBI-TOMOCEKCyaJmMcTel B Apyrux dactax CoenmuaenHoro KoposeBcTBa, a
TaKsKe reTepOCeKCyaJIMCThl U JecOuaHKkM B camoii CeBepHoit VMpmanaun. B gact-
HOCTM, OH YTBEPJKJaeT, UTO CTaTbA 14 mIpennosiaraeT OAMHAKOBBI/ BO3pacCT JJIA
JI060T0 BUZia JOOPOBOJIBHBIX ITOJIOBBIX OTHOIIIEHMIA.

66. O6pamasace k cratbe 14, Komucensa u IIpaBuTesIbCTBO IPOBOAT pasJiiii-
4yye MeXKJY TOMOCEKCYaJIbHBIMI OTHOIIEHMAMM JIUI] MoJIoKe U craplie 21 roza.
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B orsOomenun crateu 8 Cyn pemms, 4TO MMeHHO HallMOHaJIbHBIE BJIACTU
JIOJI3KHBI OIIpeeJINTh BO3PACTHOM IpefeJ, 4O KOTOPOTo MOJIOABIM JIIOAAM CJeny-
eT IIPeJIOCTaBJIATE yTOJIOBHO-IIPABOBYIO 3aIuUTy (cM. 1. 62 Bwllre). B HacTodAlee
BpeMsA 3aKoHozmaTesbecTBo CeBepHoit VpsaHnnum o6 3ToM Hudero He ropoput. Ecom
OBI 5TOT BO3pacCT OBII yCTaHOBJIEH, MOT ObI BOBHMKHYTB IIpeaMeT cyhebHOro pas-
6upaTesnbcTBa 1o craThe 14. Cys He NPUHMMAET PeLIeHNs 10 HEBOBHUKIIIMM BOII-
pocam.

67. Rorga Cyn npusHaeT HapylleHIe Kakoii-smbo cratby KouBennumn, pac-
CMOTPEHHOJ OJHOBPEMEHHO OTAEeJBHO U B COYeTaHUM co cTaThbell 14, He TpebyeT-
cA obpamiateca K craTbe 14, B3ATOI OTHesbHO. JIpyroe neJjo, ecjy IJIaBHBIM
acIIeKTOM cIlopa fABJIAeTCSA YeTKO BbIpaskeHHad NUCKPUMMHaALMUA (CM. pelleHKe IIo
ey Otipu oT 9 okTaAbpa 1979 r. Cepusa A, T. 32, c. 16, n. 30).

68. ITocsienHee ycJioBMe B JaHHOM cJlydae OTCyTcTByeT (cM. . 14, 17, 18
BhIllIe). Bojsee Toro, cam r-# JlamsKeH IMpU3HaeT, YTO 3TOT BOIPOC TepsAeT 3Hade-
HIe B caydae npusHaHuda CynoM HapyLIeHUsS cTaTbu 8.

69. 3aABUTENb yTBEPXKJAEeT, UTO OCHOBHOJ acCIIeKT €ero »KaJiobbl II0 cTa-
Tbe 14 zakJrodyaeTcda B ToM, uTo B CeBepHolt VpjaHauyu romMmocekcyajibHble aKThI
MesKIy MYJK4UMHaMM, B OTJIMYME OT IIOJIOBBIX OTHOIIEHMII TreTepOCeKCyaJICTOB U
JecOUAHOK, NpecselyloTCA B YTOJIOBHOM IIOpAAKe, Jlaske ecJy OHU COBepPIIalOTCA
JIOOPOBOJILHO ¥ IIPUBaTHO.

ITlenTpasibHBIE BOIpoCc B HaCTOAIIEM JeJle 3aKjoodaeTcad B ToM, uTo B Ce-
BepHoI Vlpaaraun cyliecTByeT 3aKOHOAATEJbCTBO, II0 KOTOPOMY OIlpeJiesleHHbIe
roMoceKcyaJibHble OTHOIIIEHN IIpecileAyI0TCsA Ipu Jiobbix obcToAaTe beTBax. Ha-
Joba 3afABUTENA IO cTaTbe 14 CBUIETEJILCTBYET O TOM K€, XOTA M C MHOM
nosuiun. Cyny, ycTaHOBUBIIIEMY HapyllleHMe CTaTbi 8, HeT HeoOXONMMOCTHY IIPMU-
HI/MAaTb pellleHMe II0 Kajiobe, KOTOpasd IIOIJIONIaeTCA OCHOBHON KaJoboil (cM.
mutatis mutandis, pemrenne 1o gesy eeepa ot 27 deBpasa 1980 r. Cepusa A,
1. 35, c. 30—31, m. 56 in fine). IlocKOJIBKY BMeIIATEJBCTBO B JIMYHYIO KU3HB
3aABUTEJIA II0 cBoeMy obbeMy M abCOJIIOTHOMY XapaKTepy BelleT K HapYIIeHUIO
cratbu 8 (cm. mm. 61 in fine), He MMeeT IOPUAMNUECKOTO 3HAYEHU YCTaHOBJIEHNE
TOro, CTpajaJ Jii 3afABUTEJb ellle ¥ OT AUCKPMMMHAIMY B CPaBHEHUM C APYTUMU
JIOIbMM, KOTOPBle IOJBepraJjyuch MeHBIIMM OTpaHMYEeHUAM B OTHOLIEHMM TOTO
ske caMoro npasa. IIoaToMy HeJb3sd yTBepiKZaTh, UTO HepaBeHCTBO B obpallie-
HUM SBJIAETCA BaXXHBIM acCIIeKTOM HacCTOAIIero feJa.

70. B cBasu c atum Cyz He cuMTaeT HEOOXOAMMBIM pacCMaTpPUBaThb JaHHOE
JleJIo Ha OCHOBaHUM cTaTbu 14.

IIL. IIpumenenue cratbu 50

71. Ansokar r-sa JlamsxeHa sadaBmi, yTo ecymu Cyp NpusHaeT HapyllleHUe,
TO €ro KJIMEHT NOoTpebyeT CIpaBeIJIMBOTO BO3MEIeHMA IIo cTaTbe 50 Mo TpeMm
IIyHKTaM. Bo-IlepBbIX, ITofjaBJeHHOe COCTOsHME, MOpaJbHblE CTPaJaHUA U Myde-
HIA KaK pes3yJbTaT MOJNUIeiiCKoro paccjenoBaHmus B sHBape 1976 T., BO-BTOPBIX,
IIOCTOSAHHOEe YYBCTBO CTpaxa U cTpecc, KoTopble I'-H JlafsKeH MCIBITbIBaeT C
17-neTHero Bo3pacTa, ¥, HaKOHell, cyZeOHbIe M IIpodYMe PacXombl. AJBOKAT MC-
IIpalmmMBaeT II0 NepBOMY IYHKTY cyMMmy B 5000 dbyHTOB CTepJIMHIOB, IO BTOPO-
My — 10 000 dynTOB cTepsuHroB 1 o tperbeMy — 5000 pyHTOB CTEpPJIIMHIOB.

Co cBoeilt cTopons! IIpaBuTesbcTBO 06paTmMiock ¢ mpockboit ¥ Cyny oTio-
JKUTb NPUHATHE pelleH)A II0 3TOMY BOIIPOCY.

72. HecmoTpa Ha To, YTO JIaHHBIN BoIpoc OBLI IOJHAT B paMKax cTaTeu 47 bis
Pernamenta Cypna, B HacToslllee BpeMA OH He TOTOB K PeIlIeHMIO, I B CBA3U C
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3TUM €ro PacCcMOTPeHMe JOJIKHO OBITh OTJIOMKEHO. YUYMUThIBad 0OCTOATEJIbCTBAa
nmesa, Cyn cumraer, YTO OHO JOJIKHO ObITH Bo3BpallleHo B IlasaTy B coOTBeT-
ctBuM co cratbeir 50 1. 4 PersamenTa.

110 9TM OCHOBAHWyM CY ][

1. ITocmanosua NATHAAIATBIO TOJIOCAMM IPOTUB UeThIPeX, YTO MMeJIO MeCTO
HapyIleHue ctaTbyu 8 KoHBeHIMN,

2. [TocmaHosun YeTBIPHALIATBIO TOJIOCAMM IIPOTUB IIATHM, UTO HET HEoOXOo-
JVIMOCTM JIONIOJIHUTEJILHOTO PacCMOTpeHmus feja IIo cTaTbe 14 B codeTaHUM CO
craTbeit 8;

3. [Tocmanosua eIVHOIJIACHO, YTO BOIIPOC O IPMMeHeHUM K Jejy cTaTbu 50
He TOTOB JIJIA PellleHNd;

(a) cooTBeTCTBEHHO OTJIOXKUJI PACCMOTPEHME yKasaHHOTO BOIIPOCA;

(b) BozBpaTua Bonpoc B IlasaTy corsacHo craTbe 50 1. 4 Persamenra.

CoBepIlleHO Ha aHIVIMICKOM ¥ (PPaHITy3CKOM fA3BIKaX, IIpUYeM aHTJIMIACKUI
TeKCT ABJIsIeTCA ayTeHTUYHBIM, I olJallleHo Bo J[Boplie mpaB dejioBeka B CTpac-
O6ypre 22 oxTabpsa 1981 r.

Mapx-Andpe diiccen 3a ITpedcedamens
I'pegpve Jocon Kpemona
Cyova

B coorBeTcTBUM co cTaTheir 51 1. 2 KouBennunu u cratbeii b0 m. 2 Peraamen-
Ta Cyza K HacTodAlleMy pelleHMIO NIpUJaraiTcsa OTIeJIbHble MHEHUA Cyneil.

OCOBOE MHEHME CYJAbU 3ERNA

f ocraHOBIIOCE TOJMBKO Ha KJIOUEeBOM MOMEHTe, KOTOpBIi mosposmy Cyny
HaliTu HapylleHue craTbey 8 . 1 KonBeHnuu co cropons! IIpaBuTesbeTBa.

3axoHbl 1861 m 1885 rr., Bce ele peiicTByloniue B CeBepnoit Vpsanguu,
3alpenianT Irpyodyio HENPUCTONHOCTb MEKAY MYKUMHAMM, a TaKiKe MY’KeJIOMK-
crBo. Cyn ycMaTpuBaeT, YTO 3TY HOPMBI B X HACTOAIEM BIJe HapyIIaloT IPaBo
Ha yBasKeHUe JIMYHON KUBHU 3aABUTEJIA, KOTOPBI ABJIAETCSA FOMOCEKCYaJVICTOM.
OCHOBHOJI IIpeJIMeT CIIopa B DTOM JleJle 3aKJII0YaeTCd B TOM, ABJIAIOTCA JIM yKa-
3aHHBbIE HOPMBI BBIIIEYIIOMAHYTBIX 3aKOHOB, KOTOPBle 00BABJIAIOT FOMOCEKCYaJIb-
Hble OTHOIIEHNSA IIPECTYIIHBIMY, HEOOXONVMMBIMM B JIEMOKPaTHYeCKOM obliecTBe
JJIA 3alllUThl MOpaJy, IIpaB ¥ CBOOOM IPYIMX JIMII, ITOCKOJBKY TaKad HeoOXonu-
MOCTBb ABJAETCA NpPeABapUTEJIbHBIM yCJIOBMEM IeliCTBUTEJIbHOCTM DTUX HOPM B
ceeTe ctaThbyu 8 1. 2 KoHBeHIMn.

IIpuauMaa Bo BHMMaHMe BCe OTHOCANMecA K AeJly PaKTbl U 3asBJIeHUA, A
IIpuIIeJ K 3aKJ0YeHNI0, IIPOTUBOIIOJIOXKHOMY TOMY, KOTOopoe ObIJI0 IIPUHATO 60JIb-
mmHcTBOM ujleHoB Cyza. Ilepexosky K M3JIOMKEHUIO NPUYUMH, II0 KOTOPBIM A He
HaXO0Ky HapyIllIeHUA co CTOPoHbI IIpaBuUTesbCTBa B 3TOM JeJie.

1. Kak xpucTnaHCKadA, TaK ¥ MYyCyJIbMaHCKas PeJUTUM B PaBHOl CTeIleHU
OCY’KJIal0T TOMOCEKCyaJIbHble OTHOLIEHUS M IeJlepacTUIo, IOCKOJBbKY MX IIpef-
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CTaBJIEHMSA O MOpaJy B 3HaUUTEJIbHOV CTeleH) OCHOBBIBAIOTCS Ha PEJIMTMO3HBIX
yOerxIeHnAX.

2. Bce muBuMiIM30BaHHBIE CTPaHBbI N0 IOCJENHEr0 BPeMeHM HaKas3bIBaJll B
YTOJIOBHOM IIOPAZAKE 3a IeEPACTUIO M MYKEJIOKCTBO, a TaK/Ke 3a I0J0OHbIe UM
IIPOTMBOECTECTBEHHbIE II0JIOBble OTHOIIEHMNA.

Ha Kwumnpe Bce ellle AelicTBYIOT HOPMbI YTOJIOBHOT'O IIpaBa, aHAaJIOTMYHbIE
TeM, KOTophle 3akpellsieHbl 3akoHaMy 1861 u 1885 rr. Ha ceBepe Vpsangumn.

Tak, paszmen 171 ¥YrojoBHoro kKomekca Kwumpa, rsaBa 154, BBegeHHOro B
nevicteue B 1929 r. rmacur:

“Rasnplii, KTo (a) MMeeT NIPOTUBOECTECTBEHHbIE II0JIOBble OTHOIIEHUS C
JIPYTUM JIUIIOM WJIU

(6) mosBoJsiAeT JuMIla MYSKCKOTr'O IIoJla MMEeTO HIPOTHBOECTECTBEHHBIE II0JIO-
BBbI€ OTHOIIIEHNUA C CODOIA,

BIHOBEH B COBEPIIEHUN THAMKKOIO YTOJIOBHOTO IIPECTYIJIEHUA U TIONJIEKUT
TIOPEMHOMY 3aKJIIOUeHUIO CPOKOM Ha 5 JieT”.

CorylacHo paszeisy 173, sro60it, KTO IpeIpUHUMAET IIONBITKY COBEPIINUTD
roobHoe MpecTyIJIeHNe, MOJIEXKUT TIOPEMHOMY 3aKJIIOUEHNIO CPOKOM Ha 3 rofa.

Koneuno, ¢ ogHOM CTOPOHBI, MEHA MOTYT CUYECTb IIPUCTPACTHBIM, IIOCKOJIBKY
A ABJAIOCH KUIPCKUM cyzabeli. OgHakKo, ¢ APYroil CTOPOHBI, MOYKHO IIPENIIOJIO-
SKUTh, YTO A HAXOXKYChb B JIyYIIIEM ITOJIOKEHUM U cIocoDeH IIpejicKasaTh B3PBIB
obIIlecTBEHHOTO BOBMYII[eHNUA, KOTOPBIN mociyenyeT Ha Kumnpe mnnm B CeBepHoit
Wpasaum, ecan 9TV 3aKOHBI OyAyT OTMEHEHBI MJIM M3MEHEHBI B I10JIb3Y TOMOCEK-
cyaJsuctoB. Hacesenne obeux cTpaH BecbMa PeJIMTMO3HO U NIPULiePIKUBaeTCA Tpa-
JUITMOHHBIX MOPAaJIbHBIX LI€eHHOCTEIL.

3. PaccmaTpuBasa Bompoc 06 yBasKeHUM JIMYHOM KMU3HYM TOMOCEKCYaJIcTa B
cBeTe cTaTby 8 I 1, He cilefyeT 3a0bIBATE O HEOOXOAVMOCT C yBasKeHMEM OTHO-
CUTBCH K JIIOAAM, KOTOPBIe IIPUAEPIKMUBAIOTCS IIPOTUBOIOJIOMKHBIX B3TJIAL0B, 0CO-
OeHHO B TaKO}l cTpaHe, rZe OOJIBIIMHCTBO JIIOJIEl KAaTETOPMUYECKNM BO3PasKaioT
IIPOTUB HeeCTeCTBEHHbBIX U aMOPAaJIbHbBIX ITOJIOBLIX OTHoOIIeHUi. BeaycioBHO, 60Jb-
IIMHCTBO JIIOJlell B JIeMOKPaTUYeCKOM OOIlleCTBe TaKiKe MMeIOT IIPaBo, COTJIACHO
craTbaAM 8—10 KouBernnuu u cratbe 2 IIpoTokosia Ne 1, Ha yBaskeHUe UX peJu-
I'MO3HBIX I HPaBCTBEHHBIX yOeskJleHMii, Ha IIpaBo 00yYaTb M BOCIUTBHIBATbH CBOMUX
JleTell B COOTBETCTBUM C COOCTBEHHBIMM PEJIUIMO3HBIMU U (PUIOCOPCKUMY BO33pe-
HMAMU. B neMokpaTudeckoM oOIecTBe OOJIBIIMHCTBO CO3/aeT 3aKoH. MHe mpen-
cTaBJIAeTCA CTPAHHBIM U OTOPUYMTEJILHBIM, KOTZa NPY yBasKeHUM JIMYHON SKUBHU
HeJI0OIleHMBAIOT HeOOXOAVMOCTh COXPaHeH!d B ciJjle 3aKOHa, KOTOPbIN 3allluilaeT
MOpPaJIbHbIE YCTOM, TaK BBICOKO YTMMBIE OOJIBIIIVHCTBOM.

Jlerammaanus MPMUBaTHBIX 'OMOCEKCYaJIbHBIX OTHOIIEHUI MeKIy B3POCJIbIMUI
JIIONBMM BBI30OBET B CTpaHe, O KOTOPOJ HUIeT pedb, cepbe3HOe HeJ0BOJILCTBO.
ITosromy IIpaBUTENBCTBO COUIIO HEOOXOAMMBIM COXPAaHNUTD CYIIIECTBYIOIINII 3aKOH
JJIA 3alllUThl HPABCTBEHHOCTY U ITyOJIMYHOTO MOPAAKA.

4. Ecoin roMoceKcyaJIMCT yTBepsKJIaeT, YTO OH JelCTBUTEJIbHO MCIIBIThIBAET
peajyibHble CTpaJaHMUS M MydeHUA B CUIy (PU3MOJIOTMHECKUX, ICUXOJOTMUeCKUX
UM MHOTO pojia NPUYMH, M ecJIM NP STOM 3aKOH OTKa3bIBaeTCA NMPUHUMATL BO
BHUMaHIe 5TU 00CTOATEJIbCTBA, TO HaKasaHMe JJIA ToMOCeKCyaJicTa MOYKeT ObIThb
GoJlee MATKYM MJIM OH MOYKeT OBbITh Jaske IIOJTHOCTBIO 0CBODOXKIEH OT Hero. Takum
obpazoM BoIpoc He CTaBMJICA, a ecyy Obl 3afgBUTeJIb cejlajl 3TO, TO MOXKHO
Ob1JI0 OBI CUMTATH MCUEPIIaHHBIMI BCe CPEJICTBa €ro BHYyTPUIoCydapCTBEHHON 3a-
INTHL Brpodem 3aABuTesb paKTHYECKM BOOOIIe He IIOABEPrcdA IIpecelIoBaHMUIO
3a TOMOCEKCYaJIU3M.
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VI3 pasbupaTesbcTBa II0 HTOMY eIy OUYEBMIHO, YTO 3aABUTEJNb TpebyeT Ha
ocHoBaHUM cTaTby 8 1. 1 KoHBeHIMM cBOOOABI IIPONOJIKATE MHTMMHbBIE TOMOCEK-
cyaJIbHBIE CBA3INL.

3Iecb MHOTO ObLIIO CKa3aHO O TOM, UTO B CYZbl IIOCTyIlaeT He3HAa4YNTeJIbHOE
KOJIMYEeCTBO JieJsl, CBA3AHHBIX C IIpMMeHeHNeM o0CysKJlaeMOoro 3aKOHOJaTeJbCTBA.
Hexoropele mpumiam K BbIBOAY, uTo HacesieHne CeBepHoii VpJsanaumu paBHO-
JIYLUIHO K TOMY, YTO TOMOCEKCyaJIbHble OTHOIIEHMA B MX CTpPaHe IIPAaKTUYUECKN He
npeciyenyiorcda. OnHako 5TOT (PaKT MOYKET CBUJLIETEJbCTBOBATH TaKiKe O TOM,
YTO IIOJ00HBIE NIPaBOHAPYIIEHUA 3/leCch BCTpedaloTCA PefKo, M HeT CPOYHOI He-
00XOVIMOCTY BHOCUTB M3MEHEHNA B CYIIIECTBYIOIlee 3aKOHONIATEJIbCTBO.

5. CyosxuBIIasca npakTuka Hamlero Cyfa fajla HEKOTOpble YKa3aHUA O TOM,
KakK cjellyeT IOHNMMATb IIPMPOAY M PaMKM MOpPaJy, KaK OII€HNMBATb CTEIIEHb ee
HeoOXOAVIMOI 3aIllUThl HAI[MOHAJIbHBIM 3aKOHOJIaTeJIbLCTBOM B cBeTe cTaTell 8—10
Epomnertickoii KoHBeHIMM 0 3alnuTe IIpaB dYeJIOBEKA:

“A” TlpencraBileHMA O MOpaJiM B pasHoe BpeMs M B PasHbIX CTpaHax pas-
JmyHbl. HeT m enuHOTO eBponeiicKoro moHATHA Mopasu. HanmoHaJbHBIE BJIACTH
HaXOLATCA B JIydIlleM IIOJIOJKEeHUM, YeM MeKJIyHapoOHble CyJIbH, IIPU oIperese-
HMJ TIPeobJsIalaloNX MOPAaJIbHBIX IIEHHOCTEN B CBOMX CTpaHaX (CM. pelleHye IIo
nesry Xasuaucaiina ot 7 nexkabpsa 1976 r. Cepua A, T. 24, c. 22, 1. 48).

Her comuenmnit B Tom, uyro rocrnoxacteyiomuii B CeBepHoil Jpsmannum mo-
PaJIbHBIM KJIMMAT IIPOTUBUTCSA U3MEHEHNIO paccMaTPUBaeMoro 3aKOHOJaTeJIbCTBa,
IIOCKOJIbKY B IIPOTMBHOM CJIydae OHO TaK MJIM MHade y3aKOHUJIO Obl Oe3HpaB-
CTBEHHOCTb.

“B” TocynmapcTBeHHble OPraHbI BJIACTM CIIOCOOHBI JIydIlle OLIEHUTB Ty CTe-
IIeHb OrpaHMYeHMi, Ha KOTOpble HeoOXOnMMO IMOWTM HalMOHAJBLHOMY 3aKOHOZa-
TeJIbCTBY JAJIS BalllUThl MOPAJIM ¥ IpaB TPETBUX JIMII, T. €. IPaB, IPeLyCMOTPEH-
HBIX COOTBETCTBYIOIIMMY CTaTbAMM KOHBEHIINIL.

3aKoHOJaTeJbHOE coOpaHyue, B KOMIIETEHIVIIO KOTOPOTO BXOANUT M3MEHEHNe
HallIOHAJIBHOTO 3aKOHOJATeJIbCTBa, BO3JlEePsKaJsoch OT TOro IIara, roJarad, 4To
€ro coxpaHeHNe HeOoOXOAVMO IJIA BallUThl CYIIEeCTBYIOIEl MOpaJii M CIIOKO¥-
CTBUSA HaceJleHIA cTpaHbL Bce rocynapcTa-yd4acTHUKY MMEIOT IIpaBo Ha olpefe-
JIEHHYIO, HO He 0e3rpaHMYHYI0 CBOOOLY yCMOTPEHMU.

ITpuauMaa Bo BHMMaHIe Bce OTHOCAIMeCA K JleJly (paKThbl, HOPMBI IIpaBa U
OCHOBHBIE IIPMHIVIILI I[€JIOCTHON OLIEHKV CJIOKMBIIIENICA CUTyaluy, I He HaXOXYy,
YTO OTHNaJla HeoOXonuMocTb coxpaHATb B CeBepHolt VpJsanaum neiicTBYyOIIMe
3aKOHBI, IPMHATHIE B IIPOIIJIOM BEKe, KOTOPbIe 3alpPeIaioT Ipy0yio HelpuUCcTO -
HOCTb ¥ FOMOCEKCYaJ3M; OHU ellle Hy»KHBI JIJIA 3alllThl MOPAaJIM U IIPaB IpaskigaH
9Toii cTpaHblL IlodTOMy A mpwuires K BBIBOAY, 4TO IIpaBMUTEIBCTBO HE HAPYIINMJIIO
KonBeHIMIO 0 3aluTe IpaB desOBeEKa.

OCOBOE MHEHIE CYJEN 9BPUTEHIICA
N TApPCUN JE OQHTEPPUA

IIpunep:xmuBadcy TOro MHEHUs, YTO JleJIO TaKiKe cCJlef[oBaJlo paccMaTpMU-
BaThb II0 cTaTbe 14, B codyeTaHUM co craTeeil 8, Mbl TyBcTBOBaJM cebsa 00ABaHHBI-
MM IIPOT'0JIOCOBATB IIPOTUB II. 2 MIOCTAHOBJIAIOIIEN YacTy PelleHNd 10 CJIeNYIOIUM
IpUYMHAM.

CrenoBaJjio 1o KpaiiHell Mepe pacCMOTPeTb B COOTBETCTBUU CO cTaTbell 14,
B codyeTaHMN co cTaTbell 8, pasHuny B noaxone B CeBepHolt Vpmangum K My xc-
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KUM U KEHCKUM TOMOCEKCYaJIbHBIM OTHOLIEHUAM, K MY’KUMHAM-TOMOCEKCYaJIIC-
TaM U reTepocekcyasuctaM (cMm. I. 65, 69 pellleHns), Ha YTO CChbLJIAJICA B CBOel
apryMeHTaluu 3adABUTEeNb. Jake OpUHUMAs BO BHUMaHMUE OTPAHUYUTEJILHYIO
dopMyIMPOBRY, U3JI0KeHHYI0 CyIoM B pelleHNN II0 AeJly ONpPU U MCIOJIb30BaH-
HYIO B pellleHuM Mo AaHHOMY Aesy (B m. 67: “UeTKo BbIpasKeHHas AUCKPUMUHA-
uua’, obpasymomiad “rJIaBHBIN acHeKT Aeja’), ObLIo OBl TPYZIHO YTBEPIKIATH,
YTO B JJAaHHOM JieJie He ObLIO CXOAHOM cuTyauun. B srobom ciaydae orpaHUYUTENb-
HOe TOJIKOBaHMe CTaTby 14, KOTOpoe NaHO B peIIeHUM II0 Aesy OUpH, JMUIIaeT
5Ty OCHOBOIIOJIATAIOIIYIO CTATHIO €€ CYTU U POJIM B CUCTEME OCHOBHBIX IIPAaBOBBIX

HopM KouBeHnIINN.

OCOBOE MHEHME CYJIbII MATIIEPA

I. O HaIMMYIMVT MHMMOTO TMOCATATEJHLCTBA HA MpPaBo,
IpeayCMOTPEHHOE cTaTheil 8

XoTa A corJiaceH ¢ obIMM HalpaBJieHMeM apryMeHtauuu Cyna, TeM He Me-
Hee A NIPUJIEPIKUBAIOCh HECKOJIBKO MHOV TOYKMU 3peHUd Ha (PaKTUUIECKYI0 CTOPOHY
nIeia. ITosToMy A He MOTY COIJIACUTBCA C CyAeOHBIM pellleHMeM B YacTM Hapyllle-
Hua crateu 8 Kousenrum. OcMeJIoch HUKE UBJIOKUTD CBOIO ITO3UIINIO.

CraTba 8 BoBce He TpebyeT, YTOOBI rocygapCTBO PacCMaTPMUBAJIO TOMOCEK-
cyaJiMsM, B KaKoil Obl popMe OH HU IIPOABJAJICA, KaK DKBUBAJIEHT reTepOCeKCy-
aJmsMa ¥, COOTBETCTBEHHO, YTOOBI 3aKOH B 00OMX CJIydadX AEeMOHCTPUPOBAJ
OZIVIHAKOBBII ITOAXOT,

C mpyroil CTOPOHBI, BBIIIECKa3aHHOE BOBCE He O3HAHUaeT, UTO YTOJIOBHOE
IpecJieloBaHMe 3a J0OPOBOJIbHBIE TOMOCEKCYaJlbHbIE aKThI, COBepIIIaeMble IIPHU
3aKPBITHIX JBEPAX (3a MCKJIIOYEHMEM 0COObIX CUTYyalllii, HalIpUMep, CIydaeB 3J10-
ynorpebyieHUA CIIy»KeOHBIM IIOJIOXKEeHMEM MJIM KOrJa TaKMe aKThbl MMeIOT MeCTO B
YCJIOBMSAX COBMECTHOTO IIPOYKMBAaHUA, HAIpUMeEP, B 3aKPBITBIX YUeOHBIX 3aBelle-
HUAX, KasapMax U T.J.), ABJAeTCA HeoOXOAVMMBIM B COOTBETCTBUM CO CTaTheil 8
II. 2 I 3allUThl TeX HPaBCTBEHHBIX IIEHHOCTEN, KOTOPhIe JaHHOE 0DIIeCcTBO Ipa-
BOMepPHO (Kak U JId IeJell KouBeHIMN) sKkeJjajo Obl coxpaHUTh. IToaToMy s corya-
CeH ¢ oOLIMM CMBICJIOM JOBOZOB, cofepskalluxcsa B pemeHny Cyzia, OTHOCUTEb-
HO TOJIKOBAHMA CTaThM 8 ¥ B 0COGEHHOCTH II. 2 BTOM CTAThHM II0 HACTOAIIEMY Jey.

B oTOit cBA3M, OgHAKO, UMEIOTCA OBa apryMeHTa, KOTOpble A HE MOTYy IIOJ-
JlepsKaThb.

B n. 51 roBopuTca o ToM, UTO ImpuJaraTeJbHoe “HeobXonumoe” mpennoJara-
eT CcylllecTBOBaHMe “HaCyIIIHOJ oOIlleCTBEHHON NOoTpebHOCTMU” B OCYyILIeCTBJIEHUU
BMeIlIaTeJIbCTBa (CChLIKa Ha pellleHMe 1o eIy XoHAucaiga ot 7 nexkabpa 1976 r.
Cepusa A, 1. 24, . 48). OgHako, Ha MO B3IJIAL, IOIIyCTUB, YTO B CBeTe CTAaTby 8
II. 2 [aHHaA IeJIb [IPpaBOMEpHAa, BCe Mephl, IPMHMUMAaeMble IJA ee HOCTUKEHMUd,
cyleyeT IPU3HATh HEOOXONMMBIMM, MHade IeJlb JIeICTBUTEJNIbHO He OyneT moc-
TUTHyTa. VI UMEeHHO B 3TOM KOHTEKCTe MOYKHO CIIOPUTH O HEOOXOAVMOCTY IIpUMe-
HEHUSA TeX WM MHBIX Mep, N00aBUB KPUTEPUM COPa3MEPHOCTY I[eJIM M CPEJNCTB
(cm. . 54, 60 in fine). IlockosabKy IpuJaraTejbHoe “Heobxonmumoe” OTHOCUTCA
TOJIBKO K MepaM (cpeACcTBaM), OHO He II03BOJIAET JlaBaTh OIIeHKY TOrO, ABJAETCH
JIVI caMa IeJIb IIPaBOMEPHOI, UTo, KaK IIpeCcTaBJAeTCd, AesaeT cyfeOHoe pelle-
HIe, KOTJla CBA3bIBaeT “Heobxomumoe” c “HacyllHol obliecTBeHHOI NHoTpebHOC-
TbIO”.
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Hajee, corsacHo 1. 60 (BTopoit ab3all) HUYTO B MaTepuaJsiax geja He JOKa-
3BIBaeT, YTO TePIMMOe OTHOIIIeHNEe CeBePOMPJIAHJICKUX BJacTell K 5Toil mpobJie-
Me IMoApbIBaeT MopaJibHble IeHHOCTHU, IIpeobjanaiolnyue B 5ToM permose. He
MOTy He CUMUTATb DTO UMCTO yMO3PUTEJIbHBIM apryMeHTOM, JIMIIIeHHBIM BCAKOI
JlOKaB3aTeJIbHOM CUJIBL

Moe Hecorsacue B IepBYIO odepelb CBA3aHO C OI[€HKOJ IIPaBOBBIX HOPM I
IIpMMeHeHHBIX Mep, 13-3a KOTOPBIX, KaK sKajlyeTcA 3asBUTeJb, OH CTaJl YKepT-
BOI1 in concerto U Bce ellle ABJIAETCA IIOTEHUMAJBLHON KEPTBOJ CyII[eCTBOBaHUA
ocIlapyBaeMoOro 3aKOHOJaTeJIbCTBA.

(a) IIpaBuTesbCcTBO yTBepsKAaeT, YTo B Iepuon Mexny 1972 u 1980 rr. mmo
JleslaM, aHAJIOTMYHBIM JaHHOMY JeJly, YTOJIOBHBIX IIpecJieloBaHMII BooOIIle He
Ob1710. OTO yTBepsKJeHMe HUKeM He ocllapuBaeTcdA, TeM Oojiee YTO OHO COOTBET-
cTByeT pelicTBuTesbHOCTU. CorslacHO 00IleMy IIpaBy 9TO IIpecJiefloBaHMEe MOKET
MIPOBOAUTBHCA TaKiKe U II0 IIpochkOe YaCTHBIX JIMII, €CJIM TOJIBKO OHO He IIpeKpa-
mlaeTcd CJysx0Ooit o6BuHeHnA. OnHaKO M IIPU TaKoil Mpolielype B TedeHUe BCETO
YKa3aHHOIO IlepyoJia He OBbIJIO IIPMMEPOB I0I0OHOTO YTOJIOBHOTO IIPEeCcJe0OBaHMA
(1. 29—30).

I3 Bcero sToro s sakJjao4ar, 4To Ha InpakTuke B CeBepnoit Mpaangunu
OTCYTCTByeT yTOJIOBHOe IIpecjlefloBaHMe 3a TOMOCEKCyaJbHble NeliCTBUsA, COBep-
I1aeMble B3POCJBIMM JIIONbMU HOOPOBOJIbLHO M npuBaTHO. CylllecTBOBaHME IieJIO-
ro pAna accouuanuit, NelCTBYOIUX OaJleKo He TallHbIM obpasoM (3adBUTeNb
ABJIIETCSA CeKpeTapeM OIHOJ M3 HUX), CBULETEJIbCTBYET 00 OTCYTCTBUM YTOJIOB-
HbIX npecyenoBaunii. (Kommuccusa B m. 30 cBoero nokJazia mepednciansa 1o MeHb-
1Ieli Mepe IATH TaKMUX accolyaluii.) Acconyanuy NPOBOLAT KaMIIaHUM 3a Jiera-
JIMBAIMI0 TOMOCEKCYaJIbHBIX OTHOIIEHNI, a OOJIBIIMHCTBO M3 VX HYJIEHOB OCYIIle-
CTBJIAIOT CBA3Y (0 YeM HeTPyAHO JAorajaThcdA), HE CKPBbIBad DTOTO.

B nonobubrx obcToATeN bcTBaxX HasMuMe “‘cTpaxa, CTpajaHUN U IICUXOJOIU-
YEeCKOro cTpecca’, KOTOpble SKOObI MCIIBITBIBAJI 3afABUTEJIb BCJEJCTBME IIPUMe-
HeHUA K HeMy COOTBETCTBYIOIero 3aKoHozaTesbeTBa (1. 40—41), mpencrasider-
cA MHe MaJIoBepOoATHBIM, XoTa Komuccena n Cyn He YyCOMHMIIMCH B DTOM.

IlonBomsa uTor ckasaHHOMY, IoJlaralo, YTO B JaHHOM JeJle cjlefyeT IPUHU-
MaThb BO BHUMaHIe He OyKBY 3aKoHa, a (paKTUdeckyio curyaruio B CeBepHoil
Upmnasnumn, T. e. KOHKPETHOe OTHOIIIEHNEe KOMIIETEHTHBIX BJIACTENl K MYXKCKOMY
roMocCeKCyaJiM3My Ha IPOTAKeHMM II0 MeHbIIell Mepe BOT y)Ke JeCATH JeT.

Curyamus, cjenoBaTeJIbHO, KOPEHHBIM o00pas3oM oTJmMdaeTcd oT obcTos-
TesqbCTB B fesie Mapkce (pemenne ot 13 utona 1979 r. Cepusa A, 1. 31, n. 27), Ha
KOTOpOe CChLIaeTcs HacTosAllee penteHne (B m. 41). B Tom gmese obxasyeMble
HOPMBI OeJIbI'UMIICKOTO TPasKJaHCKOro IIpaBa IIPUMEHAJNCh HeIoCPeJCTBEHHO K
3aABUTeJIbLHUIIAM, KOTOpPbIe IO 3TOJ NpMUUYMHE MCIIBITHIBAJIM CTPajaHUs B CBoOell
ceMeltHO kMU3HNM. B HacTosAmeM »Ke fOejle paccMaTpuBaeMoe 3aKOHOJATeJbCTBO
dopmasibHO AelicTByeT, HO (paKTUUECKM He MpPUMeHAeTCHd, UM 3afgBUTEJNb MOYKET
OpraHM30BaTh JUYHYIO KU3Hb II0 CBOEMY YCMOTPeHMI0O 0e3 KaKoro Obl TO HI
OBIJIO BMeIlaTeJIbCTBa BJACTEIL.

KoneuHo, 3aABUTENb U CTOALIME 32 HUM OPTaHUBaUN CTPEMATCA NOOUTHCA
GoJsbIlleTO, a MMEHHO YeTKO BbIpaskKeHHOV, popMaJsbHO OTMEeHBI AeliCTBYIOIINX
3aKOHOB, T. €. CBOET0O pojia “XapTum”, oO'bABJIALIIE) TOMOCEKCYa 3M BapuaH-
TOM, 5KBUBAJIEHTHBIM TI'eTepPOCEKCYaJsM3My, CO BCEMM BBITEKAIOIIMMM OTCIONa
rocJeACTBUAMM (HalpuMep, B TOM, YTO KacaeTcd IIoJIoBoro BocmuTaHus). On-
HaKO 9TOT (paKT He MMeeT HMKAKOTO OTHOIIEeHMA K TpeboBaHMAM cTaTey 8
Kouseniumn.
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(b) HetictBua nomuuum 21 auBapa 1976 r. (m. 30—31) mpoTuB 3aABUTENA
MOJKHO paccMaTpuBaTh M B MHOM cBeTe. B Tex KOHKPETHBIX OOCTOATEJBCTBAaX
IoJINIUA JelicTBoBaJla Ha OCHOBaHMM opjlepa Ha OOBICK, BBIJAHHOI'O B COOTBET-
CTBUM ¢ 3aKOHOM O HapkoTukax 1971 r. Bo BpeMsa obbIcka mosmipndA Halla Gyma-
I'll, CBUJIETEJIbCTBYIOII[IE O TOMOCEKCYaJIbHbIX HaKJIOHHOCTAX 3aABUTeNA. [Tpuyan-
Ha, 10 KOTOPOJ IOJMIIUA IPOAOJIKMUIIA paccilefloBaHMe, 3aKJlO4dajach B TOM,
YTO ell HeoOXOAVIMO OBIJIO BBIACHNUTBL, HE MMEJI JIM 3afBUTEJb IOMOCEKCYaJbHbBIX
OTHOIIIeHN}I ¢ HecoBeplleHHOJleTHUMMU. OOIIleN3BeCTHO, YTO Cpeau roMoceKCyasn-
CTOB NoJ0OHaA IMpPaKTUKa IIMPOKO paclpocTpaHeHa, a TOT (paKT, YTO 3aABUTEJb
y4acTBOBaJI B KaMIIaHUM, PATYIOIIell 3a CHM)KEHVe BO3PacTa AJIs JOOPOBOJIBHBIX
roMOCeKCyaJIbHBIX OTHOILIEHUI, ToBOpUT caM 3a ceba. PacciienoBaHne mnposoau-
Jochk Ha (poHe MIMPOKOMAacCINTabHON ITOJMIleNCKOJ ollepaliuy, I[eJIbI0 KOTOPOii
ObLIM TIOMCKM cOe’kaBIIIeT0 M3 JIoMa IIOAPOCTKA, KOTOPBIN, KaK II0JIarajim, ObLI
CBA3aH ¢ roMocekcyajuctamu. Bosiee Toro, mocke mo nesny amskeHa OBLIO 3aK-
PBITO KOMIIETEHTHBIMM CyHeOHBIMM OpTraHaMIL.

OnenuBasd B COBOKYIIHOCTM BCe 3T (PaKThl, A INPUXOXKY K BBIBOLY, YTO
3aABUTEJIb He MOXKeT yTBePKOaTh, UTO OH ABJAETCA »KePTBOJ BMeIllaTeJIbCTBa B
ero JIMYHYIO K13Hb. Ha 5TUX OCHOBaHUAX A 3aKJIOYalo, YTO B JIaHHOM JeJie HeT
HapyIlIeHUA cTaTbu 8.

II. O npeagnmosaraemMoM HapylieHUM cratbu 14 B couyeTaHMN
co craTbeii 8

3asABUTeJb IoJIaraeT, YTO MMeeTCs HapyllleHMe CcTaTbl 14 B codeTaHUM CO
cTaTeell 8 Mo TpeM (MM Iaske deTbIpeM) IIyHKTaM: (a) CylllecTBOBaHMe pa3Jind-
HBIX 3aKOHOB B pasHbIX dacTax CoenuuenHoro KoposeeTBa; (b) pasanyunua B Bos-
pacTHBIX orpaHmMueHUAX; (c) 1 (d) pasdHbIl IOAXOM YIOJOBHOIO 3aKOHOZATeJIbCTBA
K MY’KCKOMY I ’KE€HCKOMY TOMOCEKCyaJlM3My, a TaKiKe K IOMOCEKCYaJIbHBIM U
reTepoceKCyaJsbHbIM OTHOIIEHNAM.

YTo KacaeTcdA Bo3pacTa AJIA JOOPOBOJIBHOTO COTJIacKA Ha TaKOro pojia CBA3b,
To 37eck Cyn cnpaBenuBo oTMeuaeT (B 1. 66, BTopoMm absalle), 9To ero onpene-
JleHle — B IIePBYI0 odepeb IIpeporaTuBa HallMOHAJIbHBIX BJacTell. JloBoasl 60Jb-
mmHCTBa 4ieHoB Cyza CBOIATCA K CJIENYIOIIEMY: MYXKCKOIJ FOMOCEKCYaJ3M SB-
JAeTcs HaKa3yeMbIM B COOTBETCTBUM C yToJIOBHbIM IpaBoM CeBepHoit Vpianaun,
He3aBJICUMO OT BoadpacTa NapTHepPoB. COOTBETCTBEHHO TOJIBKO B TOM, CJydae
ecyiu 3TOT Bo3pacT OyZeT yCTaHOBJIEH, MOMKET BO3HUKHYTb IpobjieMa B paMKax
ctaTey 14. OTOT OBOJ BIIOJIHE IIOHATEH M K HEMY Hedero I0OaBUTh.

KommerenTHBIE BJIaCTM AEVCTBUTEJIBHO MPOABJAIOT Pas3jnyuMd B IIOAXOAAX
Ha OCHOBaHMY BO3PACTa M IPOSABJAIT TEPIMUMOCTb TOJIBKO II0 OTHOIIEHNIO K J00-
POBOJIBHBIM TOMOCEKCYaJIbHBIM CBABAM MEMKAY B3POCJBIMMU JIOAbMMU. S HaxXoxy,
YTO II0 NPWYMHE, KOTOPYI0 He HY'KHO PasdbACHATb, HACTOJILKO OHa O4YEBMIHA,
sTa audpdpepeHnanmusa abcoJIOTHO JIETUTUMMHa B CBeTe cTaThbM 14, a moceMy He
JlaeT MOBOJA JJIA OOBMHEHMII B AVICKPUMMHALIVIL

OtrHocuTesibHO APyTUX kaJob (a, ¢, d) 6osabmmHCTBO uneHoB Cyna 3asBIIA-
€T, 4TO, KOHCTAaT/POBaB HapyllleHNe onHo} u3 crarteil KonBenimu, Cyn oObIdHO
He JIOJDKEH paccMaTpUBaTh JleJio B paMKax cTaTbu 14. Curyanusa MeHAeTCs, KOT-
Jla OCHOBOIIOJIATAIOIIMM aCIIEKTOM JieJIa SBJIAETCA YeTKO BBIPA'KEHHBIN JUCKPUMI-
HallMOHHBIN TOAXO0J (CM. Ha pellleHMe IIo Aeyy Oiipu oT 9 okTabpa 1979 r. Ce-
pua A, 1. 32, . 30). B nanHOM geJjie IocjenHee ycCJOBMe OTCYTCTByeT. Kpome
TOro, B HeM TOBOPUTCA TaKiKe, YTO HeT HeOOXONMMOCTM BBIHOCUTL pPellleHMe II0
CylIecTBY KOHKPETHOTO BOIIPOCa, €CJIM OH IIOIJIoIaeTcsa OoJsiee OOIIVM BOIIPOCOM
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(cm. pertenne no neny Jeseepa oT 27 deBpasa 1980 r. Cepua A, T. 35, . 56 in
fine). JImenHo Takoil mosmuuu npupep:xkuBaerca Cyn mo JaHHOMY HeJy.
B sTux ycsoBuax 6osbpmmHCTBO WieHoB Cyna He BUIAAT I0PUAMUECKOI Ijesecoob-
Pa3HOCTM B OIIPEeZEJIEHUM TOTO, CTPaZiajl Ji 3aABUTEJb, IIOMMMO BCETO IIPOYETO,
OT IUCKPUMMHAIMY B CPaBHEHUM C APYIUMMM JIMIIaMM, KOTOpbIe IIOJBepraJjich
MEHBIIVM OTPaHNYEHMAM IIPM OCYIIECTBJIEHM) TaKOrO jKe IIpaBa.

CosxaJsieto, 4To He MOIY COIJIACUTBCA C TaKMM XOJIOM paccy:kieHuit. Ha moit
BBIVIAK, IMockoJIbRYy CyJZl IpM3BaH NPWHATH PeIleHMe II0 IIOBOAY HapPYIIEeHNUd Ka-
Koli-ymbo HopMbl KOHBeHIMM, HaJIM4YMe KOTOPOTO yTBeEP)KOaJ 3aABUTENb U OT-
punasio IIpaBuTesbCTBO, TO NMPM YCJIOBMM, UTO KaJsoba IIpM3HAHA IIPMEMJIIEMOI],
Cyn nosskeH NPUHATL pellleHNe II0 IIOCTaBJIEHHOMY IlepeJi HUM BOIIpOCY, IaB
OTBET II0 CYII[eCTBY IIOCTaBJIEHHON IpobisieMbl. Cyl He MOMKeT yWTU OT DTOM 00dA-
3aHHOCTY, MCIOJB3Ys (POPMYJMPOBKY, KOTOPBble MOTYT OrPaHUUUTE cdepy Ipu-
MeHeH)A cTaTby 14 1o TaKoil CTENeHM, UTO CTAThsA IOTEPAET BCAKYIO IIPaKTUIeC-
KYIO LIeHHOCTb.

BeposaTHo, 6bIBalOT UpesBBIYAlHBIE CUTYyaIMM, KOTZa CYI[eCTBYIOIlee pPas-
Ju4rie HaCTOJbKO MaJlo, YTO He HaHOCUT (PM3UUECKOTro MJIM MOpPaJIbHOTO yiepba
TeM, KOTO OHa KacaeTcd. B HallleM niejie Heslb3dA yCMOTPETh KaKoil ObI TO HM ObLIO
JUCKPUMMHALIMM B PpaMKaX cTaTbu 14, naske ecyy momdac TPYIHO HalTU oO0BbeK-
TUBHOE ¥ pa3yMHOe OO0'bACHEHNE MMEMIMCA pasananaM. ToJbKo Ipy 3TUX yc-
JIOBUAX IPUHIUI “de minimis non curat praetor” ObL1 Obl, Ha MOJ B3TJIAL, IPU-
emiyeMbIM (cM. mutatis mutandis Moe oTzaesbHOe MHeHMe 1o gesy Mapke, c. 58).
OpnHako A He HAXOMKy, YTO BTU YCJIOBUA MMEIOTCA B HaCTOAILIEM feJle, U IoceMy
II0JIaTal0, YTO CJIEZOBAJIO 3aHATH OIPeeJIEHHYIO ITO3MINI0 OTHOCUTEJJIBHO CTa-
TbM 14 IpUMEHNTEJIbHO K "KaJjlobe 3afABUTEJIA.

(a) PasHOOOpasme BHYTPEHHETO 3aKOHOIATEJILCTBA, CBOVICTBEHHOE doeJiepasib-
HOMY TOCyZapCTBY, caMo IIo cebe He MOYKeT ABUTbCA IPUYMHON IUCKPUMMIHA-
LMY, IOSTOMY HeT HeoOXOAVIMOCTH OIIPaBIbIBATh II0JJ0OHOe pasHooOpasme. Y TBep-
JKIaTh oOpaTHOe 3HauYMJIO OBI COBepIIIEHHO UTHOPUPOBAThH caMylo CyThb denepa-
JIMBMa.

(c) n (d) PasHuia B xapakKTepe TOMOCEKCYaJbHOTO U TeTepPOCEKCYaJbHOTO
IIOBeZIeHNA KasKeTCsA OYEBUHOM, ¥ DT JiBa TUIIA IIOBEJEHNA IOPOKIAIOT JaJeKo
He UJIeHTUYHble IIpobJeMbl MOPAJIBHOIO ¥ colyaJibHOro XapakTepa. CyllecTBYIOT
peaJybHBIE pas3jMuMdA KaK B IIPUPOJZe, TaK M B MacluTabax mpobJsieM, KOTOpbIe
CTaBAT IepeJi o0IIecTBOM JBa TUIIa TOMOCEKCYaJbHOTO IIOBeIEeHUA — MYKCKOM 1
skeHCKUi. TakuM o0pasoM, PasJyMYHBIA [TOAXOJ K HUM CO CTOPOHBI YTOJIOBHOTO
IIpaBa BIIOJIHE ODOCHOBaH U OO'BEKTMUBHO OIIPaBIaH.

CoOTBETCTBEHHO, A NPUXOKY K BBIBOAY O TOM, UTO B JJAHHOM JleJle OTCYT-
CTByeT HapyllleHMe cTaTbM 14 B codeTaHMUM CO cTaTbell 8 B OTHOIIeHUM JII0O0M 13
$kaJI00 3asABUTEJIA.

OCOBOE MHEHMUE CYJIbU NNNMHEPO ®APVHby

He mory corsacutbea co B3IMIAZaMM ¥ BBIBOJAMI MOUX YBaKaeMbIX KOJIJIET
[I0 HACTOAIIEMY JieJly OTHOCUTeJbHO HapyuieHusa CoennHeHHbBIM KoposieBCcTBOM
cratbu 8 KouseHnmn.

Ha moit Ba3roan, B JaHHOM JeJjie HeT sKepTBBI, a B KoMmmeTeHuuoo Cyna He
BXOOUT pacCMOTpeHMe 3KaJiob JiUI], He ABJIAIOIINXCA KepPTBaMIL
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Onepanusa, npeAnpuHATad nojaunuei (cM. 1. 33), ObLIa cBA3aHa C MCIIOJHE-
HIKeM 3aKoHa o HapKoTukax 1971 r., HO He ¢ GOpBOOI C TOMOCEKCYaJVI3MOM.

Tlosmuelickoe pacciefoBaHye “MPOBOAMIIOCH B PaMKaX IIMPOKOMAaCIITabHO
onepanun. Ee nesbio Ob1I0 06HAPYKUTb cOeXKaBIIIErO M3 JOMa IIOJIPOCTKA, KOTO-
PBIN, Kak IoJiaraJjy, ObLI cBA3aH ¢ roMoceKcyajymcTamMu’ (ocoboe MHeHME CyAbU
Martepa). JlaHHOe ToJMIleliCKOe paccJiefloBaHMe He IIOBJIEKJIO 3a CODOII KaKoro-
J1b0 YTOJIOBHOTO IIpecJseNioBaHMA I'-Ha JamsxkeHa (1. 41).

Hocbe 110 fresry ObLIO 3aKpPBITO CyZNeOHBIMM BJIACTAMM, XOTS 3afBUTENb OBLI
CeKpeTapeM OpTaHM3al[My, IPOBOAVBIIEN KaMIIAHNUIO 32 JIeTaJlN3ali0 TOMOCEKCY-
aJIbHBIX OTHOIIIEHMI, ¥ HECMOTPsA Ha JOKa3aHHOCTb €r0 TOMOCEKCYaJIbHBIX Ha-
KJIOHHOCTeIL.

I npuxoKy K BBIBOZLY O TOM, YTO, IIOCKOJIBKY 3aKOH O IOMOCEKCYyaJ3Me
NIPOTUB 3aABUTEJIA He IIPUMEHANCH, OH He ABJIAETCA KepPTBOIL.

A KOJIb CKOPO B JIaHHOM JieJie HET KePTBBI, TO B 3aKJIIOYEHE JOJLKHO ObITh
KOHCTATMPOBAHO OTCYTCTBME HapylIeHUs cTaTby 8 mym cratby 14, B coueTaHUn
co craTbeli 8.

Hajee xoresochk Obl momguepkHyTh: “Hesb3:a oTpuUIlaTh, UTO OIpeLeJIeHHAs
peryiaMeHTals MY>KCKOTO I'OMOCEKCYaJI3Ma, PaBHO KakK U APYTUX (popM CeKcy-
aJIbHOTO IIOBEJeHMUs, ITOCPEICTBOM HOPM YTOJIOBHOTO IIpaBa MOYKET ObITh OIpaB-
laHa Kak “Heobxonmmas B ZeMoKpaTudecKoM obiectBe”... Bosiee Toro, Heobxonu-
MOCTb B HEKOTOPOM KOHTPOJIE MOKHO Ja’Ke PacCIpPOCTPaHUTb Ha JOOPOBOJIbHBIE
IIOJIOBBIE OTHOIIIEHN, COBeplllaeMble mpuBaTHO (1. 49).

gACTVItHO OCOBOE MHEHME CYJIbHN YOJIIIIA

Asasemces au 3assumend “scepmeott” 8 pamraxr cmamdvu 25 Konsenyuu?

1. IIpaBo CeBepHoilt VIpjanaumu He OTHOCUT TOMOCEKCYaJM3M KaK TaKOBOM K
IIpaBOHapPYIIeHUAM U OCy)KJaeT He BCe TOMOCeKcyaJbHble NeicTBUA. 3aKOH
1885 r. — »ToO enqMHCTBEHHBIN U3 IBYX 3aKOHOJATEJbHBIX aKTOB, CTaBIIUX IIpeJ-
MeTOM KPUTHUKM IIPY PacCMOTPEHNUM ITOro AeJja, IPO KOTOPBI MOMKHO CKasaTb,
YTO OH IIPSAMO IOCBAIIleH aKTMBHOMY T'OMOCEKCYaJIbHOMY II0BeJIeHII0. 3aKOH 00'bAB-
JIFeT NPeCTyIJIEH/EeM COBepIIeHNe IPYOBbIX HENIPYUCTONHBIX AEMCTBUI MEXKIY JIM-
IaMM MYSKCKOTO IloJla IIpMBaTHO MM IIyosimaso. Ilosoyxkenusa 3akona 1861 r., c
KOTOPBLIMM TaKiKe He CorJlaceH 3aABUTeJb, IPMMEHAJNCb B PaBHON CTeIleHU K
reTepoceKCyaJIbHBIM U IOMOCEKCYaJIbHBIM OTHoIleHMuAM. Hajoba 3aABKUTess Ha-
IIpaBJieHa TOJBKO IIPOTUB IIPUMeHeHUs IoJIoxKeHuiI 3akoHa 1861 r. o romocekcy-
aJIbHBIX OTHOIIIEHUAX TOTO TUIA, KOTOPBI YNOMAHYT B OCllapMBaeMoOll cTaTbe.
B nmamnom gnese Cyn kacaeTca TOJBKO OJHOTO M3 TaKMX TUIIOB OTHOIIEHMI, a
VIMEHHO IIPOTUBOECTECTBEHHBIX IIOJIOBBIX OTHOIIEHUN MEXAY MY KUMHAMIU.

2. 3akoH 1885 r. He ompenesderT Kakmue-Jnbo cueluduUecKyue OeCTBUA,
XapaKTepusylomyecsa rpyboli HeIIPUCTONHOCTBIO, a MPOCTO 3alpelnaeT “rpybyio
HenpucToiHOCTh . HenpucToliHble efiCTBUA MEXAY JMIaMM MYKCKOTO II0JIa per
se He ABJAIOTCA NpeCcTyIJIeHNeM, HaKa3yeMbl TOJIbKO Te U3 HUX, KOTOpbIe IIpeji-
CTaBJIAIOT coboil “Irpy0ylo HempucToiHOCTL . Kakue MMeHHO NeiCTBMA MOTYT IIOf-
aziaTh IOJ STy KaTeTOpUI0 — BTO pelllaeT B 3aBUCKMOCTU OT KOHKPETHBIX 00CTO-
ATeJBbCTB JleJia CyZ,.

3. 3aABUTeJIb He yTBepiKZaJl, YTO OH KorZa-Jmbo coBepIlaj, ‘KeJaeT MJIN
HaMepeH CcoBepUIaTh AelicTBUSA, 3allpelleHHble SakoHammu 1861 u 1885 rr. Ilo
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cyTu, ecau Obl OH IIpeArodes y4acTBOBaTb B KaKUX-JMOO 3alpellleHHBbIX Ieli-
CTBMAX, TO IIPABOBBIE IIOCJEJCTBUA B CJIydae IPUMEHEHNS 3aKOHA BBIPAaBUJINCH
OBl BO BMeIlIaTeJIbCTBE B €ro JIMYHYIO KU3Hb, 3alllUTa KOTOPOJ rapaHTUpPOBaHa
crateeil 8 KoHBeHIMm. BulacTy He NPUHANM NPOTMB HEro HUKAKNUX MEP B COOT-
BETCTBUM C 3aKOHOJIaTeJIbHBIMY HOPMaMIU.

4. Tlomimsa 3aMHTepecoBaJsach, NEMCTBUTEJBHO JIM 3aABUTEJb VIMEeJ TOMO-
ceKcyaJibHble oTHollleHndA. Cyly HeM3BeCTHO, MMeJICA JIM COCTaB yTOJOBHOTO IIpe-
CTYIIEHMA B COOTBETCTBMM C KaKOJ-JIMOO0 HOPMOI OCIIapMBaeMOro 3aKOHOZa-
TeJbCTBa. JJOKYMEHTBI, KOTOpble IMOOYAMIIN MOJIUITNI0 3aHTePeCcOBaTbCA JaHHBIM
JleJioM, OBLIM OOHapysKeHBI BO BpeMs OOBICKa, IIPOVB3BEINEHHOTO BO JCIIOJIHEHVE
3aKoHa 0 HapPKOTMKaX. 3aABUTEJA IOIPOCUJIY IIPOITH B IOJUILENCKUIN yYaCTOK,
4TOOB!I tnter alia ITPONOIKUTE paccjeloBaHME U €r0 IOMOCEKCYAaJIbHBIX OTHOIIIE-
HUI. 3aABUTeJb OOPOBOJIBHO corJlacuiicA MOMTY B nosuuuio. Ecyu O6b1 3aABuTENA
NPUBEJN B IOJMLMNIO IPOTMUB €T0 BOJIM, VICKJIIOUNTEJBHO JJIA IIPONOJIKEHNA JOII-
poca o ero mpezroJiaraeMbIX l'OMOCEKCYaJIbHBIX CBABAX, TO OH ObI OKa3aJICsa Kep-
TBOJI HENPaBOMEPHOro JmineHuA cBobonsl u mo 3akoHy CeBepnoit lpmannun
r1oziaJi ObI MICK O B3BICKaHUM ylllepba B OOBIYHBIN IrpaskIaHCKNUN cyn. VI3 3aABieHna
OYeBJJHO, YTO CUJIOBBlE IEVCTBUA K HEMY He NPUMEHAJNCH ¥ He IIJIaHMPOBa-
JUChb UM YTO €ro MPUXOJ B IMOJUIMIO OB COBEPIIEHHO NOoOpOBOJLHBIM. B mosm-
LIEJICKOM yYacTKe OH ObLI IPOMH(OPMMPOBAH, YTO HY B KOeM ciydae He obA3aH
OoTBedaTh Ha BOIIPOCHI MJIM JleJlaTh KaKMe-JinbOo 3asABJleHUA. TeM He MeHee TaKoe
3afABJIeHNe ObLIO cIeslaHo, HO ero comepskaHne Cyny HemsBecTHo. CyJ| He 3HaeT,
HOCIJIO JIYI OHO OOBMHMTEJILHBIN MJIM ONpaBIaTeJIbHBIN XxapakTep. Ilosmmimeit nim
cary»x0607f 0OBUMHEHNSA He OBIJIO BO3OY KIEHO M YTOJIOBHOE JI€JIO IIPOTUB BadgBUTE-
JIf 0 ero IpejroJiaraeMoll ToMOCeKCyaJbHO JleATeJIbHOCTH.

He BO3BHNMKJIO HMKaKMX BOIIPOCOB O HAPYIIEHNUN IIpaBa HEIIPMKOCHOBEHHOCTY
SKUJINITA 3aABUTENIA, T. K. IOJIMLINA MMeJla opJiep Ha obbick. Hukakoit sxaJjiobbl Ha
HeIpaBUJIbHOE 0POPMJIEHNME OpJiepa ¥ Ha NPUXOJ MOJUINY 3aABUTEJNb He oAl
ITosnmimedt 6bLIM U3BATEI HEKOTOPbIE JIMYHBle OyMaru 3adgBUTeJIA, BKJIOYad KOp-
pecnionzieHnnio ¥ AHeBHMKHU. Cyz He OblI IPOMH(OPMMPOBAH, MMEJM JIM ITHU
OyMary OoTHOIIEHMe K IOJ03PeHUAM B IPUYACTHOCTU 3aABUTEJIA K NPeCcTyIJIeHN-
AM, CBA3aHHBIM C HapKOTMKaMy. HuKakoi »xaJio0bl B CBA3Y ¢ UBBATIEM OyMar oH
He IofaJL.

5. CoBepIIIeHHO fACHO, YTO IIPEJMETOM JieJla 3aABUTEJIA ABJIAETCA CKopee
ero npaBo TpeboBaTb OT BJacTell cobJONeHMA ero InpaB. UTo KacaeTcA JIMIHO
€ro, TO 3TO JIeJI0 efjBa JIJI PaBHOBHAYHO MCKY quia timet. He Oymyun nocrpanas-
MM OT YTOJIOBHOTO IIpecjle/ioBaHU:A, OH IO cylfecTBy IpocuT Cyn IpoBepUTH
JiBe HOPMBI 3aKOHOJATeJIbCTBa CTpaHbl — uieHa KomBenrmunm. Opnaxo Cyn He
IIpaBOMOYEH IIPUHNMATL pelleHNus AeKJapaTUBHOTO XapaKTepa. Ero sanmaua —
ONIpeNeNINTb, VMeJIO JI MECTO HapylleHMe IIpaBa B3asBUTEJIA, YTO MNPUUNHNIIIO
emy Bpen. Ha moit Baryiaz, ecan 6o1 Cyn B3AJ Ha cebA MHbIe (DYHKIIMU U paccMaT-
puUBaJI CUTyalMy, KOrZla 3adABUTEJIb He ABJIAETCA "KEPTBOI, 9TO MMeJio Obl maJie-
KO UIyIMe IOCJIeACTBUA JJIA BCeX roCcyJapcTB — y4YacTHUKOB KOHBeHIMI.

6. Ilo MoeMy MHEHNIO, 3adBUTEJb He JOKa3aJl, YTO OH ABJIAETCA *KEPTBON B
cMmblcyle ctaTbyu 25 KoHBeHIMH, 1, cijlefjoBaTeJIbHO, He MMeeT IIpaBa Ha pellle-
Hre Cyza, KOTOpOro HOOMBaeTCs.

O mnpednosazaemom HapyuweHuu cmamvu 8

7. Eciu 3aABuUTeNA cuuTaTbh KEPTBOJl B CMbICJIe CTaTbu 25, Torjga Halo
paccMaTpuBaTh IIPUMEHMMOCTb K €ro ey CTaTbu 8.
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IIyuxr 1 craTteu 8 mpenycmaTtpuBaeT: “Kaskablil desloBeK MMeeT IIpaBO Ha
yBasKeHIe ero JIMYHON U CeMeNHON $KUB3HM, HEIIPMKOCHOBEHHOCTY €ro JKUJILIIA U
TaliHbl KoppecroHneHnun”. B neje HeT Bompoca, OTHOCAIIETOCA K CEMENHOM KU3-
. IToaTOMy (baKTHYECKU CYTh $KaJlo0bl 3aKJIOUaeTCA B TOM, UTO 3asBUTENb IIpe-
TeHJyeT Ha IIpaBO COBEPIIAThH MOMOCEKCyaJIbHble NEeVCTBUA, IIPeAIIoJOKUTEBHO,
IIPMBATHO.

8. IlepBnIit BOIIpoC, KOTOPLIN cjelyeT pacCMOTPeTb, — CMBICJIOBOe 3Hade-
H1e 1. 1 crateyu 8. Bo3aMOMKHO, JyUIIyI0 M caMyH JAKOHMYHYIO HOPUIANYECKYIO
dopMyJTy, pacKpbIBAIOIIYI0 CMbICJ aHIJIMIICKOTO cJjoBa “privacy”, nmamm YoppeH
u Bpaunuc, onpenenuB “privacy” kak “mpaBo ocTaBaThca HaenuHe”. BosHukaeTr
BOIIpOC, HaJZl0 JIM TOJIKOBAThb IIPaBO Ha yBasKeHMe JIMYHON KUBHM, IIPelyCMOT-
peHHOe cTaTbell 8 I. 1, B KadecTBe abCOJIIOTHOIO IIpaBa, HE3aBUCUMO OT XapaK-
Tepa MOBeJleHMA B paMKaX JIMYHON KM3HM, M He JOIYyCKaTb HU IPU KaKUX yCJIO-
BUAX HUKAKOI'O HapyIIeHNUs DTOro IpaBa, 3a MCKJIIOYEHNEM cJIydaeB, IIPefyCMOT-
PeHHBIX B cTaTbe 8 m. 27

ITIo cytu Ta “mmuyHadA KUBHBL”, KOTOPYIO 3alluIlaeT cTaThbA 8 1. 1, orpaHnye-
Ha ee oIpeJleJIeHHbIMM popMaMy. B J1000M KOHKPETHOM ciiydae deJIoOBedecKasd
JIMYHOCTb MOJKET B CBOEell 4acCTHOI KU3HU IIPOABJATH BpeJHble I Jlaske OllaCHbIe
HaKJIOHHOCTM, CIIOCOOHBbIe OKas3bIBaTh IAaryOHOe BJIMAHME HA CaMOTO deJIOBEKa I
Ha okpysxawoiux. ITo-eunumomy, Cyn He cunTaeT CyIleCTBEHHBIM (PaKTOPOM TO,
YTO B JaHHOM CJIydae “JIMYHAs SKM3Hb  MOXKET 3aTParMBaTb HE TOJBKO OIHOTO
yeJIoBeKa UM Oojlee yeM OfHOTO deJsioBeKa. Ecim njsa neseil Toro feja IpuMe-
HUTb JaHHOe IIpeJIoJIoKeHNe, TO BOSHIMKaeT BOIIPOC, MOYKHO MJIM HET OINpaBIaThb
BMeIIIaTeJIbCTBO, C KOTOPBIM He coIJlaceH 3aABUTeJb (1. 2. cTaTeu 8). B cBoio oue-
penb ciefyeT OTMETUTB, UTO B3aMMOCBABAaHHbIE OOII[eCTBEHHBbIE IIPOSBJIEHUA
JIMYHON SKMUBHM UJM “JIMYHOI MopaJiu” orpaHMUYeHBI IIpefieylaMi II. 2 5TOi CTaTbU.
BHe BCAKOrOo COMHEHMNs, BMEIIATEJIbCTBO, €CJIM TaKOBOE JMeJIO MeCTO, ObLIo
oCyIleCTBJIEHO B COOTBETCTBUM C 3aKOHOM. Bompoc, KoTopBblil BOBHNKaeT B CBABU C
II. 2 cTaTbU 8, 3aKJIIOYaETCA B CJIeAYIOIIeM: ObLJIO JIM BMEIIATEIbCTBO, PadpelleH-
HOe 3aKOHOM, HeoOXOJVMO B JIeMOKPaTUYEeCKOM OOIllecTBe B MHTepecax 3alllUThbl
3I0POBbA U OOIIIECTBEHHOJ MOpaJy, a TaKiKe IIpaB ¥ CBOOOJ IPYTuX JmI?

9. OTcrofia BO3HUKAET CTapPhIi KaKk MUP PUIOCO(CKUIL BOIIPOC O I[eJIM 3aKOHA.
CymecTByeT Jmm cdpepa Mopasu, N0 KOTOPOI HeT AeJsa 3aKOHY, MJM 3aKOH IOJ-
SKeH HaJJIesKalllIM o0pasoM cJIeUTh 3a CODJIONleHMeM MOpPaJIbHbIX ycToeB? OTOT
BoIIpoCc B KoHTeKcTe ropucnpyneHniun CoeguuenHoro KopoJsieBeTBa 1 dousocode-
KIX OCHOB IIpaBa B Hallle BpeMsa obcy:xknanu mnpodpeccop XapT u Jyopn HeBinH.
B ofmux yepTax NIepPBBINl BOCIPUHAJ (PUIJIOCO(CKNE B3IJIAABI, KOTOPbIE B IIPO-
oM Beke BbIpaskaJ Joxon CrioapT Muiib, B To BpeMsa KaK IOCJeNHUI IToJa-
raj, 4To MopaJib TeCHO cBA3aHa c¢ mnpaBoM. Jlopxa JeBamH yTBep:KIaeT, UTo,
IIOCKOJIbKY 3aKOH CYIIeCTByeT AJIA 3alllUThI 0bIlecTBa, OH JOJIKEH 3allNINaTh He
TOJIbKO MHIOMBUAYYMa OT pa3BpaTa, DKCIIyaTalMM M HapylleHUs ero Ipas, HO
“TaksKe B3alllUIIaTh OOIIECTBO M €ro IIOJUTUYECKNE JM MopaJibHble BO33PEHMN,
06e3 KOTOPBIX JIIOAM He MOTIYT KUTb BMecTe. HpaBCTBEHHOCTb MHAMBUAYYyMa He
GezpasyyHa oOIIECTBY TaK Ke, Kak U ero JoAJdbHocTb. C HMMM OHO IIpoOIiBeTa-
er, a 6e3 Hux norudaet”.

Jlopn IleBaMH TakKsKe yTBepI)KAaeT, YTO YTOJOBHOe IIpaBo AHIVIMM He TOJIb-
Ko “c caMoro HadaJla 3aHMMAaJOChb BOIIPOCaMM MoOpaJy, HO M IPOJNOJIKaeT cJe-
IUTH 3a COOJIIOAeHMEM MOPAaJbHBIX NPUHIMIIOB”. Cpenn neAHuii, 10 KOTOPLIM BO3-
Oy KIaJMCh YTOJIOBHBIE JleJla Y KOTOPBbIE OH OTHEC K KaTeTrOpuM IIPeCTyIJIEHUN
IIPOTUB HPaBCTBEHHOCTU (HECMOTPA HA TO, UTO ABJAETCA CIIOPHBIM, HAHOCAT JIU
oHM yIIepb ob111ecTBY), ObLIN BTaHABMKA, T. €. YMEPIIIBJEHME JIMIa 10 eTo IIpockle,
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MaccoBble caMOyOMiicTBa, Ay3JiM, abopThl, KPOBOCMECUTEJILHbIE CBA3U OpaTheB
u cectep. Bce aTu nelicTBUA MOTYT CcOBepIlaThbCs IIPUBATHO, He HAHOCH IIPU 9TOM
yilepba IpyruM, 1 OHM He O3HAYAIOT padBpaTa UJM DKCILIyaTauuy npyrux. OgHa-
KO, KaK OH OTMedYaeT, HMKTO He 3aXOIUT CTOJb aJieKO, YTOObl BBIHECTU BCE BTU
pobJieMbl 3a IIpeieJIbl YTOJIOBHOTO 3aKOHOAATEJIbCTBA KaK OTHOCAIIMECA K MOopa-
JIVL YaCTHOM *KU3HIU.

10. IToxosxe, utro CoeguHeHHOe KOpPOJIEBCTBO NEVICTBUTEJHLHO CUUTAET, UTO
B IIPMHINIIE OHO MOYKET B 3aKOHOZATEJIbHOM IIOpsANKe 60poThesa ¢ Ge3HpaBCTBEH-
HOCTBIO. B coBpemenHOM 3akoHomaTesbcTBe CoennHenHoro KoposeBcTBa pan yro-
JIOBHBIX 3aKOHOB OCHOBBIBaeTCsA Ha MOpaJbHBIX IIPMHIUIIAX, ¥ Ha3HaudeHMe DTUX
IPaBOBBIX HOPM — obecrieunTs cobJIofieHne MopaJu B obiecTse. JHecToKoCcTs 1o
OTHOIIEHNIO K *KMBOTHBIM fABJIAETCA HE3aKOHHOI II0 IIPMUYMHE MOPAJIbHOTO OCY K-
JEeHUA TOTO yJIOBOJILCTBUA, KOTOPOE IOJYyYaloT JIOAY, NPUYMHAIINE O0JIb $KU-
BOTHBIM. 3aKOHBI, OrpaHMYMBAIOIIIMe MJIM 3allpellaollye a3apTHbIe UI'PbI, Kaca-
IOTCA TOV DTUUYECKOV CTOPOHBI a3apTHOI UTPBI, KoTopad BJIMUAET Ha XapaKTep
UTPOKa KaK uieHa obifecTBa. lleJsibio 3aKOHOMATEIbCTBA, HAIIPABJIEHHOTO IIPOTUB
pacoBoii OUCKPUMMHALINM, ABJIAETCA (POPMUPOBaHME ODOII[eCTBEHHOI MopaJu, a
TaKKe M3MeHeHle deJIOBEUeCKOIo IIOBeJleHNs IIyTeM IIpMMeHeHUd HaKa3aHUS.

11. IIpoTuBOMIOJIOKHAA TOUKa 3PeHNA Ha MOpaJb I 3aKOH B aHIJIMIICKOI I0puC-
npyneHLNUHN, BeIpasuTeseM KoTopoll aBjasancsa Iskon CtioapT Muimib, 3akiouaeT-
CcA B TOM, YTO 3aKOH He JIOJI’KeH BMeIMBaThCA B BOIIPOCHI JIMYHOV MopaJii boJiee,
ueM HTO HeoOXOAMMO IJIA MoAAepsKaHysA 00IIleCTBEHHOTO IIOPAAKa U 3allUThI TPask-
JaH OT TOro, 4TO JJIA HUX ITaryOHO M OCKOpOMUTeJIbHO. B COOTBETCTBMU C ITUM
BO33PEHNEM CYIIIeCTBYeT 06JI1aCTh MOpaJi, KoTopas, CKopee BCETo, ABJIAETCA AeJIOM
COBECTM KaKJI0To, KaK cBoboma Mblcau u yoesxknmenuii. Komurer Bosadennena B
CBOMX PEKOMEeHJAIMAX YaCTUYHO CChLIaeTCsA Ha DTy TOUKY 3PeHUsd, ojarasd U3-
JIMIITHUM HEBMeEIIaTeJbCTBO 3aKOHA B JIOOPOBOJIbHBIE MOMOCEKCYyaJIbHbIE OTHOIIIE-
HUA MeXIy B3pocybIMM MyskuMHaMmu. Ilo stomy mnoBony Komurter Bosdennmena
3aABIUJI:

“OcTraeTrca ellle OAVH JOIOJIHUTEJIbHBI apryMeHT, KOTOPbBIM, KaK MBI IIoJa-
raeM, ABJIAETCA PeIIaloINM, & MMEHHO apryMeHT O TOM Ba’XHOM 3Ha4YeHUU, KO-
TOpoe OOIIleCTBO M 3aKOH JOJLKHBI IPMAaBaTh cBoOOZe BbIOOpa B BOIIpOCaX JIMU-
HoVl MopaJm. laske ecam oOIfecTBO IpeJHaMEPEHHO, C IIOMOIIBI0 3aKOHA, ypaB-
HUBaeT cdephl IPECTYIJIEHUA U Tpexa, JOJKHA 0CTaBaThCA 00JIAaCTh HPaBCTBEH-
HOCTU ¥ O6e3HPaBCTBEHHOCTY, IO KOTOPOI, BBIPAYKAACh KPATKO U IIPOCTO, 3aKOHY
HeT ziejia. VI ckasaTh TaK He 3HAYUT IIPOIIATE UV [TOOUIPATH O€3HPaBCTBEHHOCTD .

JroT acnekT Aokyanga Komurera Boadennena nzsecten Cyny (cm. . 60—61
cynebHOro pereHus).

12. Cyn Takske corjlacuiicA C 3aKJIIOUeHUAMU IoKJana Bosdennena B Tow,
YTO KacaeTcsa HeoOXOIMMOCTY OIIpeNleJIEHHOTO KOHTPOJIA Hal OOPOBOJIbHBIMU
IPUBATHBIMY OMOCEKCYaJIbHBIMM OTHOLIEHUAMM, OCOOEHHO TaM, I'fe Hano “obec-
euYnTh JOCTaTOUYHbIE FapaHTUM IIPOTUB JMCIIOJIb30BaHUA U pas3BpallleHud NPYTUX
JIUIl, B YaCTHOCTM, TeX, KTO ABJAETCA 0C000 yA3BUMMBIM I10 NPUYMHE CBOETO
I0OHOTO Bo3pacTa, cjabocTu Tesia U gyXa, HEONBITEH MJIM HAXOAUTCA B COCTOSHUN
dpusudeckoii, ciayskebHO MM SKOHOMMYecKoi 3aBucumocTn” (1. 49 permeHus).
Hamee Cyn mpusHaeT, YTO HeoOXoAyMa IIpaBoBas HOPMa MJIA 3aIllUThI HE TOJIBKO
OTZeJbHBIX CJIOEB OD0IIleCTBa, HO ¥ MOPAJIbHOIO JIyxa OOIllecTBa B I[eJIOM (TaM ’Ke).
OpfHaKO OIBIT IIOKa3bIBAET, YTO JMCIIOJIb30BaHME ¥ MOPAJIbHOE PasJioiKeHue Npy-
I'MX He OIPaHUYMBAIOTCA TOJBKO TEMM, KTO MOJIOJ, CJIad TeJIOM WJIM IyXOM, He-
OIIBITEeH MJIV HaXOIUTCS B COCTOAHUM (PU3UUECKO, MOPaJbHON MM DKOHOMMUIEeC-
KO 3aBUCUMOCTI.
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13. ToT dakT, YTO YeJIOBEK coIJalllaeTcd INIPUHMUMATh ydacTye B TOMOCEKCY-
aJIbHBIX OTHOIIEHMAX, He ABJAETCA NOKa3aTeJIbCTBOM TOTO, YTO OH VMMEET IIPU-
POZIHYIO CKJIOHHOCTB K roMocekcyaJsusMmy. CileyeT IPOBOOUTL PasINyuUd MeXKIY
TOMOCEKCYaJIMCTaMy, KOTOPBIE FBJIAIOTCA TAKOBBIMM B CIUJIy BPOYKIEHHOTO MH-
CTUMHKTa WJIM (pUBUYECKON KOHCTUTYIMM (3TO cuuTaeTcd HeMUBJIeUMMBIM), U TeMH,
YbJ HAKJIOHHOCTY OO'BACHAIOTCA OTCYTCTBMEM HOPMAJIBHOTO IIOJIOBOTO Pa3BUTUA
WUJIV TIOJIyYeHHON IIPUBBIUKON, MM APYTUMM IIOLOOHBIMM IIPUYMHAMY (IaHHBIA BUL
roMoceKcyaJmaMa uaJjednM). YTo KacaeTcd TeX, KTO HEMBJIEUNM, TO UX JelCTBUA
HaJI0 pacCMaTPUBaTb KaK OTKJIOHEHMEe OT HOPMBI MJIM KaK (pUBNYECKYI0 HEIlOJIHO-
LIEHHOCTB M 00paIaThbCA C TAaKUMM JIIOJbMI C COUYBCTBMEM ¥ TEPIMMOCTBIO U He
JIOIIyCKaThb, YTOObI OHM CTaHOBUJIMCH KePTBaMM TeX HaKJIOHHOCTEN, KOTophle He
B COCTOSHNMM KOHTPOJIMPOBATb M 3a KOTOPBIE HE MOTYT HECTM OTBETCTBEHHOCTIL
TeM He MeHee BOBHMKAIOT U IpyTye MPoOJIeMBbl, KOrZla 3TV HaKJIOHHOCTY HaXONAT
BBIpa’KeHMe HEIOCPEeJCTBEHHO B JelicTBuAx. Ilo nmpmusHanmio Cyna, pasBpar,
KOTOPBII HeOOXOAMMO KOHTPOJMPOBATb, ¥ MOPAJIbHBIN AyX oblllecTBa, KOTOPBIN
HaJl0 3allMINaTh, BOBMOXKHO, TECHO CBA3AHBI C TEeM, YTO ITM IIPUPOJHbIE Ha-
KJIOHHOCTH IlepepacTaloT B IIPOTUBOECTeCTBEHHbIe OTHOIIeHNA. Jaske ecyu mmpes-
IIOJIOMKUTD, YTO OIVH VU3 ABYX YeJIOBEK IIPY DTOM VMMEET HEM3JIEUMMYI NPUPOJ-
HYIO CKJIOHHOCTB, TO BTOPOJi ee MOKeT He MMeTb. JI3BecTHO, UTO MHOTMe JMIlA
MY>KCKOTO I10JIa — FeTepPOCEeKCYyaJJICThI MM ITaHCEKCYaJICThI BCTYHIAIOT B 110100~
Hble OTHOILIEHNA He U3-3a HEUBJIeUMMOll HaKJIOHHOCTI, a pajiy II0JOBOro Bo30yK-
neuus. OnHaKO cjenyeT IPU3HATB, YTO JEJIO 3aABUTEJNA 00/KaJ0BaJOCh B CBA3U
c cuTyaluel, Korja JIMII0O MYSKCKOTO IIoJjla II0 Ipupojie cBoelt smbo mpexapacro-
JIO}K€eHO, JMOO OPMEHTMPOBAHO Ha TOMOCEKCyaJbHble cBA3U. IIOCKOJIBKY 00paT-
Hoe He gokasaHo, Cys INPUHAJ DTO 3a OCHOBY M B CBOEM pellleHUM KacaeTcs
TOJIBKO OTHOIIIEHMI JINI] MY>KCKOTO II0JIa TOMOCEKCYaJIbHOI OpMeHTaImu (CM., Ha-
npumep, 1. 32, 41 n 60 pemreHns).

14. Econ npusHaeTcsd, YTO TOCyLapCTBO 3aMHTEPECOBAHO B COXPaHEHMM MO-
paJIBHBIX ycCTOeB obllecTBa, TO OHO MMeeT IIPaBO NPUHUMATbL Te 3aKOHbI, KOTO-
pble cunTaeT HeOOXOAVIMBIM NJIA AOCTVKEHMA DTUX Ilesell. BepxoBeHCTBO IpaBa
3aBUCUT OT MOPAJILHOTO COTJIacUA B ODOIIlecTBe, IIPY AeMOKPAaTUM 3aKOH He MOXKeT
abcrparupoBaTbcs oT dToro. Ecym 3aKoH 3aBbllaeT WM, HAa0OOPOT, 3aHMMKAET
TpeboBaHMA BTOrO KOHCEHCyca, TO TaKOl 3aKOH BbI3bIBaeT IIPe3pPUTeJIbHOEe OTHO-
mreHne. Hesrp3a Hacask1aTh OOPOJETENb C IIOMOIIIBIO 3aKOHA, HO OH MOSKET CTaTh
paccaIHIKOM IIOPOKa, ecyi JlejlaeT 60pb0y 3a HobOpoaeTesb Ype3MePHO CJIOMKHOIL
Takas cuTyalysa MOYKET IIPMBECTY K DPO3UM MOPAaJIbHOTO IyXa CTpaHbl KoHeuHOe
oIpaBJaHle 3aKOHa B €ro CJIy»KeHMM HpaBCTBEHHBIM HesaM. CripaBeajMBO U TO,
YTO MHOrMe (POpMbI OEBHPaBCTBEHHOCTY, KOTOPbIE MOTYT OKa3bIBATb Pa3JIaraio-
Illee BJMAHME Ha OOIIleCTBO, He IOANANAIOT ITOJ 3allpeTUTeJIbHOe UJIM yTOoJIOBHOE
3aKoHoZaTesbcTBO. OMHAKO DTO HE CKal3bIBaeTCA OTPUIATEJBHO Ha MOPAaJIbHOM
Iyxe obliecTBa M CBUJETEJIBCTBYEeT O TOM, YUTO IPaKTUYECKM HeJIb3d COo3MaTh
9 peKTUBHOE 3aKOHOJIATEJIbCTBO, OXBAaThIBAIOIlee BCe cpephbl aMOPAJBHOTO II0-
BesieHudA. TaM, rfe IpUHMMAaIOTCA 3aKOHBI B JaHHOI cdepe, odeBuHa o3aboueH-
HOCTB “0J1aropa3yMHOI0 3aKOHOATeNA” COCTOAHNEM HPaBCTBEHHOCTY B ODlIlleCTBe.

TeMm GoJsiee He cjenyeT yIycKaTb U3 BUAY M TO, UYTO MHOIME U3 PeKOMeHa-
it Komurera BosdeHneHa o TOM, YTO TOMOCEKCyaJIbHBbIE OTHOIIEHMUA MEXKIY
B3POCJIBIMU MY KUYMHaAMM He JOJIKHBI II0JIBePraThbcA YIOJOBHOMY IIpecileJOBaHUIO,
OCHOBaHBI Ha yOeXJEeHMM, YTO IOZOOHBI 3aKOH OYeHb TPYIHO IIPMMEHUTH M YTO
B cJlydae ero IIpMMeHeHUs OH, BeCbMa BePOATHO, IIpMHeceT OoJibllle Bpena, deM
IIOJIb3BI, IIOOLIPAA APYyroe 3J0, HampuMmep IaHTask. CoBepllleHHO HeobA3aTelb-
HO, 4YTOOBI 3TO IIpomcxoamyo InosceMecTHO. COOTBeTCTBYIOIIME yCJOBUA MOTYT
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OBITH Pas3JIMYHBIMM B Pas3HBIX coobuiecTBax. OIBIT ITOKa3bIBaeT, YTO ONIpeseseH-
HbIE IIOJIOBBIE OTHOIIIEHNM:A, KOTOpble caMy 10 cebe He IIPOTMBOpPEYAT YTOJIOBHO-
My IIpaBy, TaKiKe MOIyT CTaTb OOBEKTOM IIIaHTa’)Ka, €CJIM OHM OCKOPOJIAIOT
MOPAaJIbHBIN AyX obIllecTBa: CyIpYyKecKle M3MeHBI, "KEeHCKU TOMOCEKCYaJN3M U
MYSKCKOJI TOMOCeKCyaJIM3M TaM, IJle OH He 3allpelleH 3aKOHOM.

15. MopaJib B OTHOIIIEHNAX MEXKIY II0JIaMJ — HTO JIMIIb YacTb o0IIeil Mopa-
JIM, ¥ HeJIb3sA YITU OT BOIIpoca, ABJIAETCA JIM MOPaJib B 00JIaCTH IIOJIOBBIX OTHO-
LIeHN# “TOJIBKO YacCTHOM MOpaJibio” MM OHa HePasphIBHO CBA3aHA C MOPAJBIO
obmecTBenHol. Ha cekcyasbHOe NoBefieHMe OoJibllle BIMAET KyJIbTypa, UeM II0-
TpeOGHOCTM MHCTUHKTA. HEKOTOpPBIe TEHIEHIMN KYJIbTYPBI MOTYT BBI3BIBATB VI OV~
GouHble ycTaHOBKN. HopMbI 1 MpennyucaHnusa 3aKoHa, IPU3BaHHbIE pPerjlaMeHTIPOo-
BaTh CeKcyaJlbHOe IIOBelleHMe, ABJIAIOTCA BasKHBIM (paKTOpoM, (POPMUPYIOIINM
KyJbTypHBIE U OOIleCTBEHHBbIE MHCTUTYTHL

16. Ha moit B3ryaz, cceika Cyza Ha TOT PakT, YTO B OOJIBIIMHCTBE TOCY-
JlapCTB-y4YaCTHUKOB IIPMBaTHBIE TOMOCEKCYaJbHbIE OTHOIIEHUA MEKIY B3POCJIbI-
My OoJlee He CUNMTAIOTCA YTOJIOBHO HaKasyeMbIMM IedHuaAMMU (1. 60 sToro perre-
HUA), OTHIOAL He ABJIAeTCA apryMeHToM. JIBanliaTe ofgHa cTpaHa BxomuT B CoBer
Esponsl. Oy 3aHMMa0T Tepputopuio or Typrun no Venanmum n or CpenuseM-
HOMODbBSA JI0 TOJIAPHOTO KPyra M OXBaThIBAIOT 3HAUMUTEJbHOEe MHOrooOpasue KyJb-
TYPHBIX ¥ MOpaJIbHbIX IleHHocTell. Cyn oTMedaeT, YTO He MOKeT He 3aMedaThb
TeX 3Ha4YNMTeJIbHBIX M3MEeHEeHI)I B 3aKOHAX B OTHOIIEHUN TOMOCEKCYaJIbHOTO IIoBe-
JleHNsI, KOTOpble IIPOMBOIIINM B CTpPaHaX-ydacTHMIAX (TaM Ke). Bbuio Obl mpnu-
CKOPOHO IleJlaTh OTCIOZIa BBIBOJ O TOM, YTO Ha DTOJ OCHOBE MOYKHO TOBOPUTbL 00
o0IIlell eBPOIIEliCKO}I HOpMe B IIpaBe, PerjaMeHTHPYIOIIEM IOMOCEKCYJIbHOE II0-
BeJleHle.

17. B CeBepHoit VpyaHany TBepAo NPUAEPKUBAIOTCA PEJIUTVIO3HBIX yOerK-
JleHIi, 1 OHU OKas3bIBAIOT HeIloCpPeJCTBEHHOe BJIMAHNE Ha MUPOBO3BPEHNE 3Ha-
YMTEJIbHOTO GOJIBIIMHCTBA JIOZel B 00JIaCTM CeKCyaJIbHOM MOpaJ. ATV B3TJIALLI
B TOM, YTO KacaeTCd MYKCKOIo IoMOCeKCcyaJjiu3Ma, I B 4YaCTHOCTU IleJlepacTuH,
BO3MOSKHO, PE3KO PAaCXONATCA CO BIIJIAZAMM UJIEHOB APYIUX obIlecTs B EBpore.
fABndeTca sm 5TOT (paKT HeJOCTAaTKOM, II0 MeHblIeil Mepe cropHo. ITomobHoe
OTHOIIIeHNe K MPOTMBOECTECTBEHHOIlI ceKCcyaJIbHOJ MpaKTUKe He OTJINMYaeTCA Cy-
IIIeCTBEHHO OT TOr'o, KOTOpoe Ha IMPOTAMKEeHUM BCell MCTOPUM 00YCJIOBJINBAJO
3TUKY €BPeJCKO}, XPUCTMAHCKOM ¥ MYCYJIbMaHCKOM KYJIbTYP.

18. ¥YrososHoe npaBo CoennuHennoro KoposeBeTBa HMKOrZa He OBLIO €MHO-
00pas3HbIM, IIOCKOJIBKY B CTPaHe HECKOJIbKO IPaBOBbIX cucTteM. Cyn IpusHaer,
ecJIU B OJTHOJ CTpaHe CYIIEeCTBYIOT pasyIMyHble COODIIleCTBa, KOMIIETEHTHBIE BJIACTH
MOTYT CTOJIKHYTBCH C Pa3jMYIHBIMU TPeOOBaHMAMY MOPAJILHOTO ¥ OOIIleCTBEHHOTO
xapakTepa (1. 56 pemrenus). Cyn Takske IpU3HaeT, 4YTO oOsKkaJjyeMble Mephl
cjlefyeT pacCcMaTpPUBaTh B KOHTEKCTE CEBEPOMPJIAHJICKOIO OOIlecTBa (TaM JKe).
ITockombry IIpaBuTesnbcTBo CoenmHenHoro KopoJsieBcTBa HeceT OTBETCTBEHHOCTh
3a BMeHeHNUsA B JIIOOOI IIPaBOBOIL cucTeMe, nejicTBylomelt B CoenyuerHoM Kopo-
JIeBCTBe, OHO BBIACHIUJIO MHeHUe HacejieHusa CeBepHoii VIpjaHauyu oTHOCUTEIBLHO
BO3MOSKHOCTY M3MeHeHUA 3aKOHOJATeJIbCTBa, Kacalollerocd TroOMOCEKCYaJIbHOTO
noeesieHnd. XoTs, BOBMOKHO, IIpaBuTesbcTBO 1 ommbaeTcsa B OlEHKe IIOCJEN-
CTBUII M3MEHEHMA 3aKOHONATeJbCTBa JJIA CEBEPOMPJIAHNICKOIO 00IecTBa, OHO
TeM He MeHee MOJKeT XOpOIlo, ecsayu He Jjydire, yeM CyJH, OLeHUTb CUTYyalIo.
YroJioBHBIE CaHKIMY, BEPOATHO, HE CaMBIll *KeJIaTeJbHBIN CIIoco0 peIlleHNA DTON
Ipo0JieMBbl, OJJHAKO ee Hallo OLleHNBAaTh B CBeTe peaJIbHBIX ycJsoBuii B CeBepHOIt
Upaasaaun. Bo BceX KyapTypax ceKCcyaJbHas MOpPaJib — OCODEHHO TyBCTBUTEJIb-
Had TeMa, a IIOCJEeCTBUA HEKOTOPBbIX BUJOB Oe3HPaBCTBEHHOTO IIOBEJIEHUS B
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CceKcyaJIbHOI ccpepe BecbMa HeJIeTKO OLIEHUTb C TOI K€ TOYHOCTBIO, C KaKoli
MOSKHO OIIeHUTB, HaIlpUMep, IBITKM, YHUIUTeJbHOe UM OecdesoBewyHOe obpa-
mieHue. B sToMm ciaydae ccplnika Cynia B ero pellleHUM II0 JaHHOMY Zeiy (i 60) Ha
neno Talipepa He odeHb yOenmrTesbHa. MOMKHO NPEZIIONOMKNUTD, UTO ¥ PeIIeHNE
o pmesty Mapkc He MMeeT IIPAMOIO OTHOILIEHUA K HACTOAIIEMY OeJy.

19. Maxe ecam NpexnIoJsioKUTh (& A Tak He cumTalo), uTo Hapon CeBepHoli
Npnanaun Gosiee “oTcTasiblil” 10 CpaBHEHMIO ¢ HapozaMmu npyrux crpaH Coeera
EBponbl ¢ TOYKM 3peHUs ero OTHOIIEeHMA K IOMOCeKCYyaJIbHOV IpaKTHUKe, TO BTO
ABJIAETCA MO IIPEeMMYIeCTBY OI[eHOYHBIM CYy)KIeHlMeM, KOTopoe LeJIMKOM 3aBUCUT
OT MCXOOHOJ NoCchIIKM. TPynHO OIpenesnThb, KAKOBBI ObLIIM OBI IIOCJIEACTBUA IJIA
ceBepoOMpPJIAHJICKOTO oblllecTBa, ecsy Obl 3aKOH B HacTodAlllee BpeMsA paspelia
(masxe obecrieuyB rapaHTUM IJIA TeX, KTO HY'KJAeTCA B 3alllIT€) FOMOCEKCYaJb-
Hble OTHOIIIEHNA TOTO THUIIa, KOTOPBIE celfdyac sampelreHbl. OcMesocs IpesIoso-
SKUTh, 4To IIpaBUTENBLCTBO, KOTOpPOe IIPOaHAJIMBMPOBAJIO NaHHYIO MIpobiemy,
MOXKeT OLleHUTb ee Jyuire, gyeM Cyn, Tem Gojsiee yro Cyz npusHaeT 3aKOHOMa-
TeJIbHYI0 KOMIIeTEeHI[MIO TOCyJapCTBa B 9TOI cdhepe U COMHeBaeTCA JUIIb B copas-
MEPHOCTU IOCJIeICTBUN [eJICTBYIOIIEr0 3aKOHONATEJIbCTBA.

20. Posib 3akoHa — BJIMATH Ha OOILIECTBEHHYIO MopaJb, U ecyayu IIpaBuTesn-
CTBO-OTBETUMK NpUAep:KMBaeTCA MHEHUA, 4YTO HIpeAlojlaraeMble M3MeHEHUs B
3aKOHOJlaTeJbCTBE OKaKyT paspylIUTesJbHOe HelicTBMe Ha MOpaJIbHBIE YCTOMU
ofbIlecTBa, TOTZa, Ha MOJ BB3TJIAJL, OHO MMeeT IIPaBO COXPAaHUTH JeJCTBYIOIIee
3aKoHoJaTeJbcTBO. Pemenne Cyza He TOBOPUT O TOM, YTO TOMOCEKCyaJibHad
IIpaKTMKa, B YaCTHOCTM YTOJIOBHO HaKasyeMas, (PaKTUUYEeCKU OTHOCUTCA K OCHOB-
HbIM IIpaBaM dejloBeKa. TeM He MeHee DTO pellleHMe MOTYT IIPMBETCTBOBATb Te,
KTO CTPEMUTCA 3aTyllleBaTh Pas3HUILYy MesKy FOMOCeKCyaJbHbIMU U TeTePOCeKCy-
aJIbHBIMJ OTHOIIEHUAMIU.

21. B noknane BosdeHnneHa oTMedaeTcs, YTO OOHOM U3 (PYHKLMI YTOJIOBHO-
ro IIpaBa fABJIAETCA COXpaHeHMe OOIIeCTBEHHOTO NMOpAAKa M IMPUINYUI, a TaKKe
IIpeiocTaBJIeHNe JIOCTaTOYHbIX TapaHTUil IIPOTUB MCIIOJIbBOBAHNUA U PasdBpallleHud
IPYTUX, U peKoMeHAyeTCcA U JdaJjiee CUMTAThb NpeCcTyIJleHMeM “CKJIOHeHUe WJIN
TIONBITKY CKJIOHEHUA K JeMICTBUAM I'py00ii HEIIPUCTOMHOCTY JIMI] MYSKCKOTO II0JIa,
He3aBUCKMO OT TOToO, MoJANajnaeT Jiu MofobHOe IelicTBUeE IIOJ COCTaB YT'OJIOBHOTO
npectyniennsa’. Bapocisle, naske npu uX KOOPOBOJILHOM COIJIACKM, MOTYT OBITH
pasBpallleHbl U MCIIOJIb30BaHBI II0 NMpUYMHE UX cobcTBeHHOV cjyaboctu. Ha moit
BBIJIAJL, 5T0 Ta cdpepa, B KOTOPOJ 3aKOHONATEJLCTBY IIPeOoCTaBJIAETCA IIMPOKad
cBoOOZa IeCTBMII MM IIMPOKNE IIpesielibl YCMOTPEHNA, Ha KOTOPble He CJeNyeT
ImocAraThb 3a MCKJIIOYEHMEM TeX cJydaeB, KOIZla COBEepIIIeHHO O4YeBMIHO, YTO 3a-
KOHOJIaTeJIbCTBO TaKOBO, UTO HUKaKoe pas3yMHoe oOIlecTBO He MOIVIO IIPUHATH
HeuTo nogobHoe. C MOell TOYKM 3peHNsd, B JaHHOM JieJle HET JI0Ka3aTeJIbCTB, YTO
Ilepej; HAaMM TaKOTO pojia CJydaii.

22. B Coenuuennsbix IllTaTax AMepuKu Ipoles BasKHbBI cyneOHBIN IpoIiecc,
3aTPOHYBIINII TapaHTUM HENPUKOCHOBEHHOCTM JIMYHON KU3HU (IIpaliBecu), Ipe-
nycmorpenHble RoHetutynueit CIITA. Bepxopuseit Cyn u apyrue cynbl Ioanep-
’KaJIM IIpaBO Ha IIpaliBecyu CYINPYKeCKUX Ilap IIPOTUB B3aKOHA, KOTOPBIN MMeJI
LIeJIbI0 KOHTPOJIb 3a II0JIOBOJ ’KM3HBIO B Opake, BKJIIOYad IefepacTuio. TeMm He
MeHee 3TMU CyZbl OTKas3aJIlICh PACIIPOCTPAaHUTh KOHCTUTYI[MOHHbIE TapaHTUM IIpaii-
Becl, IIpefloCTaBJIeHHbIE UMM CYIPYKEeCKUM IlapaM, Ha IoMoceKcyaJibHble OTHO-
LIIeHN s UJIV TeTePOCEeKCYyaJbHYIO IleflepacTuio BHe Opaka. JIpyruMm cjaoBaMiy, IIy6-
JIMYHBINM MHTepec 3acTaBUJI IPU3HAThL abCOJIIOTHYIO IIpaiiBecu B Opake U mpaliBecnu
CeKCyaJIbHOTO IIoBeZleHus B Opake.

ITockONBKY ceMbs ABJAETCA OCHOBHOJ A4YENKO} oOIecTBa, TO MHTEPECHI
IIpaliBecy CyIpPYTOB, eCTeCTBEHHO, BasKHee IJIA rocyhapcTBa, deM cdyepa BHe-
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OpadvHBIX IIOJIOBBIX OTHOIIEHM, TeM Oojiee PasBPaTHBIX M aMOpPaJIbHBIX. BHe
Opaka HeT TaKoil HacTOATeJBbHOI IIOTpeOGHOCTM B IIpaiiBecu, KoTopad IO CBOe
NIpUpoZie NOJKHa IIPEBAJIMPOBATh MMEHHO B OpPAavyHBIX OTHOIIEHMAX.

23. CienyeT oTMeTUTD, UTO cTaThsA § 1. 1 KoHBeHIMN roBOopUT o “JMYHON U
ceMeltHOI” xu3HN. Ecsy mpuMeHATH npaBuio ejusdem generts, TOTZa €ro CIENy-
eT TOJIKOBaThb KaK OTHocAlleecsa K JIMYHOM KNM3HM, B KOHTeKCTe, HallpuMep, C
IIpaBOM BOCIUTBIBATb JeTell B COOTBETCTBUM CO CBOMMM (pUIIOCOCKUMU U PeJIn-
I'MO3HBIMY IIPUHIMIIAMM WJIM B CBOEM IIOBEJIEHUM B CEMeNHOM KUBHM ObITh cBOOO-
HBIMJ OT BMeIlIaTeJbCTBa M3BHE — TaKOBO oOIllee 1 OCHOBOIIOJIATalolllee IIPaBO
au4yHocT. Ha 9To He MoskeT IpeTeHA0BaTh rOMOCEKCYaJIM3M.

24. IIo MoeMy MHEHMIO, B aHHOM JleJle OTCYTCTByeT HapyllleHue CTaTbi 8
KouseHniumn.

Cmamuvsa 14

25. fI coryacen c pemrennem Cyzna B oTHomeHnu ctaTbey 14 KonBeHImMn.
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