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IIo neny @enoposa nu ®exopoBoii NPOTUB YKPAUHBI,
EBponeiickuii Cyn mno mnpaBam uenoseka (Ildras cekuus), 3acenas
[Tanaroii B cocrage:
Dean Spielmann, npedceoamens,
Elisabet Fura,
Karel Jungwiert,
Bostjan M. Zupancic,
Mark Villiger,
Ganna Yudkivska,
Angelika NuBlberger, cyobu,
u Claudia Westerdiek, cexpemapo cexyuu,
PaccmotpeB neno B 3akpsiToM 3acenanun 14 utons 2011 ropa,
[TpoBo3rnamiaer ciaeayroiiee pereHnue, IpPUHIATOE B 3TOT JEHb:

TPOLIEYPA

1. lannoe neno ocHoBaHo Ha 3asBieHun (Ne 39229/03) mnpotus
VYkpaunsl, noganHoM B Cyn B COOTBETCTBUU cO cTarbeit 34 KonBeniuu
0 3alllMTe TIpaB YeJIOBEeKa M OCHOBHBIX CcB0OOA (mamee — «KoHBEHLUA)
IBYyMsl TpaxJIaHamMu YKpauHbl, TI-HOM Briagumupom ['eoprueBuuem
®enopoBbiM 1 r-xoil  TaresiHoit CepreeBrHoit DenopoBoit  (maee —
«3asButenn») 30 oktsopst 2003 roza.

2. 3asBHTENCH, KOTOPHIM ObLIa MPEJAOCTABJICHA OIUIaTa MPaBOBOU
nomoty, npeacrasnsi r-H A. [I. bymenko, agBokaT, MpaKTUKYIOIIHMA
B XapbKoBe. YKpauWHCKOoe mpaBUTENbCTBO (Hanee — «lIpaBuUTEenbcTBOY)
MPEJICTABIISUI €r0 YIIOJIHOMOUYeHHBIH, T-H FO. 3aifies.

3. 3agBUTENM YTBEpXKIAIHM, B YACTHOCTH, YTO OHH TIOABEPIIIHNCH
KECTOKOMY OOpAIlleHUI0 CO CTOPOHBl MMIMIMU U 4YTO 3(deKTuBHOE
pacciiefjoBaHie UX *ajlod He Obulo mpoBeneHo. IlepBblil 3asBUTENb TaKke
yTBEpXKAAJ, 4YTO OH  HE3aKOHHO TIOABEPrCsS  INCUXHATPUUYECKOMY
OCBHJIETEILCTBOBAHNUIO W €My ObUI IOCTaBJIE€H JHAarHo3 «IICUXMYECKOe
paccTpoiicTBO», a Takke YTO OH ObUI JIMILIEH CIpaBeIIMBOrO CyIeOHOro
paz0buparenbcTBa B TPakJaHCKOM IIPOLECCe, B KOTOPOM OH IbITaJICA
OCHOpPUTH JEHCTBUS ICUXUATPOB.

4. 31 mapra 2009 roma Ilpencemarens IlaTOi CeKIMM ITOCTAHOBHI
yBe1oMUTh [IpaBuTenscTBO 0 maHHOM 3asBieHWH. OH Tak)Ke MOCTAaHOBHI
paccMOTpeTh BONPOC O TPUEMIIEMOCTH 3asBJIEHUS  OJHOBPEMEHHO
C PaCCMOTPEHHEM €ro IO CyIIecTBy (ctaths 29 § 1).
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OAKTDI

I. OBCTOATEJIbCTBA JEJIA

5. 3asBuTenu, My | KeHa, pomwmch B 1948 um 1960 romax
COOTBETCTBEHHO M MPOXHUBaIOT B TaxTayioso.

A. IlcuxuaTpuyeckoe OCBHETeIbCTBOBAHUE IIEPBOI0 3asiBUTEJS
15 urons 2001 roaa u nocjienyrouiee rpazKIaHCKoe pa30upaTeibCTBO

6. B urone 2000 roma mepBhI 3aABHUTENb IOAPAJICS CO CBOUMH
cocensimu  cemberd JI.. B pesymprare r-xa JI. moimyuyuna TelnecHbIE
HOBPEXJCHUS, 32 UTO IMEPBbI 3asBUTENb OblJI B KOHEUHOM UTOI€ OCYXKICH
20 sBaps 2005 roga M MPUTOBOPEH K YCIOBHOMY JIMIIEHHIO CBOOOJBI.
3asBUTENN TaKXKEe Y4YacTBOBAIM BMecTe C ceMmbed JI. B HECKOJIBKUX
rpaXJAAHCKUX  pa30MUpaTenbCcTBaX,  KacalolUXcs  3€MJIENOJIb30BaHUS
U JIpYTHUX BOIIPOCOB.

7. 10 urons 2001 roma r-xka JI. oOparmnace ¢ muceMom k B. T.,
rnaBHoMy ncuxuatpy llonaTtaBckoil paioOHHON KIMHUYECKOW OOJBHUIIBI
(manee — «IlonTaBckas OOJMBHMIIAY), YTBEp)KIas, YTO IEPBBIA 3asBUTEIb
CTPaJlaéT CEPbE3HbIM IICUXMYECKUM DPACCTPOMCTBOM M  HYXJIaeTcs
B [ICUXMAaTPUYECKOM JieueHMH. OHa OTMETWJIa, YTO OH IpECIENOBall €€
CEMbIO B TE€UEHHME NMPUMEPHO AEBATH JieT. B "yacTHOCTH, OH 003bIBaN HX,
nojcinymuBai, (ortorpadupoBasl MX, 3alUChIBAl UX Pa3rOBOPHI C HUM,
yrpo’kasi BHIOpOCUTh MX U3 MX JIOMa U nocaauTh r-Ha JI. B Tioppmy. B utone
2000 rona nepBelii 3asBUTEIb TaKXke yaapui r-xxy JI. B xone cropa, HaHecs
el  cepbe3sHyl0 TpaBMy, 4YTO CTaj0 TMPEAMETOM  YTrOJIOBHOTO
pasbuparenbcTBa. OHa Takke OTMETHJIA, YTO OH KOH(IJIUKTOBAI C PsIOM
JIpYTuX OJIHOCeNb4YaH. B YacTHOCTHM, OH C IOJO3PEHHEM OTHOCHJICS
K IOBEJICHUIO  BCeX JIIoJeH, QororpadupoBan  pazauyHble  SIKOOBI
«HE3aKOHHBIE» JIEHCTBUS, YTpoXKal, pyrajics U KOH()IUKTOBANI C )KUTEISIMHU
cena, MUCAJ Pa3IMYHbIC KAIOObI BJIACTSIM, MPOKOJION IIWHBI aBTOMOOWIIS
npejiceaaTens CeabCOBETa, BOPOBAI 3€PHO U CEHO U 3areBan Jpaku. Kpome
TOTO, OHA YTBEp)KJaJla, YTO OH OBbUI CKJIOHEH K BHE3alHBIM MPUCTYHaM
rHeBa, W30MBaJ CBOIO >KeHY W yOun cobaky. Hakoner, oH Biazen IByms
PYXbsIMU U BOOOIIIE OBLT OMaceH.

8.15 wmrors 2001 roma M.D. mncuxumarp OONBHUIBI, TpUEXaT
K 3asIBUTEJISIM Ha MAIIMHE CKOPOI OMOIIM U CTaJl pacCIpalinBaTh 1€PBOro
3asBUTEIISI O €r0 OTHOIIEHUIX ¢ ceMbeil JI., B yacTHOCTH, 00 UX ’Kajlo0ax Ha
TO, 4TO OH (oTorpadupoBan ux 0e3 ux cornacus. [lo croBam mepBoro
3agBUTENs, 9Ta Oecela JUIMIAch OKOJIO IISITU MUHYT, IOCJIE YEero OH
nomneitajica cortorpadpupoBaTh MCUXHATPA, BOAUTENS M MALIMHY CKOPOM
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nomomu. B orBer Ha 310 M.D. BBIOEKaANM cO ABOpa, Kpuya: «ITO
HEHOPMAJIBHO ! ».

9. 18 utons 2001 roma B.T. coobmun cyny IlonraBckoro paioHa, 4To
NEPBBIA 3aBUTENh CTPAAcT XPOHUYECKUM OpEIOBBIM PaCCTPOHCTBOM
U HYXJaeTcsi B CyIeOHO-TICUXUATPUUECKOM OCBUIETEIbCTBOBAHUU TS
MPUHATUS PEHICHUS O CTAlIMOHAPHOM JICUYEHUU.

10. 30 wrons 2001 roma B.B., HayaimpbHUK OO0JIACTHOTO YIIpaBJICHUS
3/IpaBOOXPAHEHHUsSI, OTKJIOHWI >Kajo0y MepBOro 3asiBUTENs, B KOTOPOU TOT
yTBEpXkKAaJl, YTO OCBUAETEIHCTBOBAHHE OBLIO HE3aKOHHBIM, a JHWarHo3 —
HEIPaBUIIbHBIM.

11. B aBrycte 2001 roga nepBbiii 3asBUTeNb moaan B cya na M.@., B.T
u B.B., xxanysice, 4To OH MOJBEPrcss HE3aKOHHOMY OCBHJIETEILCTBOBAHUIO U
JUAarHOCTHUKE B HapyLI€HUE COOTBETCTBYIOIIETO 3aKOHOAATENIbCTBA H
METUIIMHCKUX MHCTPYKIIUM.

12. 6 ¢espana 2002 roma OkxTsa0psckuil paiioHHbiit cyn r. [lonaTaBs
YIOBJIETBOPHII HICK TEPBOTO 3asSBUTEIIS M 00531 MEJMKOB YAAINUTH IMArHO3
U3 ero MeIUIMHCKOM KapThl. Cya OTMETHII, B YaCTHOCTH, YTO *ayoobl JI. He
MOTYT CUMTATBCS JOCTATOYHBIM OCHOBAaHUEM JUJIsI OCBUICTEIIbCTBOBAHUS
nepBoro 3asBuTens 0Oe3 ero cornacusi. bplio Takke yCTaHOBIEHO, YTO
OCBUJICTEIILCTBOBAHME OBLIO MPOBEICHO B HAPYIICHHE COOTBETCTBYIOIIUX
npoueccyaibHbiX HOpM. B wactHocTH, M.®D. He yBEIOMHUI [IOJKHBIM
00pa3oM 3asBUTENIA O NMPUYMHE CBOETO BU3UTA M CJeJiajJl CBOM BBIBOJBI
nociie OYeHb KPaTKo HeOPHUIHATILHON Oecebl.

13. M.®. ob6xayioBai 3T0 perieHue.

14. B 10 yvacoB yrpa 30 ampens 2002 roga IlontaBckuil oOnacTHOM
aneJUISIIIUOHHBIA CyJl Havan ciymanus no anewsinun M.®. Cyn otMmeTwi
B [IPOTOKOJIE CIIYIIaHUs, YTO MEPBBIA 3asIBUTENb MPOCUI O PACCMOTPEHUU
Jiefa B €ro OTCYTCTBHME M UYTO HET HUKAKUX OCHOBAHHU IJISI OTKJIOHEHUS
ATOr0 XOAaTaicTBa. 3aTeM CyJ 3aciyman mnokasanus M.D., KoTopblid
MPEACTaBUII CBOIO BEPCHIO COOBITHH, U OTMETWJ, B YAaCTHOCTH, YTO €ro
pa3roBoOp C MEPBBIM 3aABUTENEM JUIHIICS, IO MEHbILIEH Mepe, ABAAUATh WIH
JBaJLAaTh IATh MUHYT. Kpome Toro, cyn ynosineTrBopuil xonarainctso M.D.
NPUCOEANHUTh K MaTepualiaM Jiejla HEKyIO CIpaBKy. 3aTeM CJIOBO OBLIO
MPEIOCTABIEHO TMPEACTaBUTEN0 OOJaCTHOIO OT/eNa 3/paBOOXpaHEHUs,
KOTOpbIM  yTBepxkaan, uyro M.D. neilictBoBal B COOTBETCTBUH
c monoxkeHusiMu ctatbu 11 3akoHa «O TCHUXHATPUYECKOH MOMOIIN,
B KOTOPOU M3JI0KEHBI OOCTOSATENHCTBA, MPU KOTOPHIX MAIIMEHT MOXKET OBIThH
OCBHJIETEILCTBOBAH 0€3 ero coriacus. B 4acTHOCTH, UMENUCh Cepbe3HbIE
MPUYUHBL 711 OECIIOKOWCTBA OTHOCUTEIHHO COCTOSIHUS 3JJOPOBBSI IIEPBOTO
3asgBUTENS, OCKOJIBKY B TO BPeMs IIPOTUB HETO BEJIOCH YTOJIOBHOE €N IO
OOBHHEHHIO B HamaJeHuu Ha T-xy JI. 3aTeM cyn 3achmymian pyKOBOJIUTEINS
MECTHOW TOJIMKJIMHUKHW, KOTOPBIA yTBEp)KIad, HA TOT MOMEHT HE OBLIO
BO3MOXXHOCTH TIOJBEPTrHYTH TMEPBOTO 3asBUTENA Ooliee JeTalbHOMY
cTaroHapHOMY oOcneoBanuio. Cirymanue 3akoH4miochk B 11:30 yrpa.
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15. B ToT *e neHb cyn oTMeHua pemieHue oT 6 despans 2002 roma
U OTKJIOHWJI ayio0y TepBOro 3asBUTENs. B MOTHMBHPOBOYHOH HYacTH Cyx
OTMETHUII:

«3axiroueHne cyna MepBOi WHCTAHIIMH O TOM, 49TO ... M.®. Hapymmn TpeboBaHMs
crarbu 11 3akoHa  VYkpamael «O  IICHXMAaTPUYECKOH  IMOMOIIM»  MpPH
ocBuaeTenbcTBOBaHNM B.I'. denopoBa, He MOATBEPKAAETCS H0Ka3aTENbCTBAMM,
COJEprKaIMHUCS B MaTepHalax Jerna.

Cyn mnepBoil HMHCTaHIMM HE YIEIWI [AOCTaTOYHOTO BHHMAaHHS OOBICHEHUSIM
ceuperenbHUIBL T.C. denopoBoit — jKeHBI UCTIA, KOTOpas yTBEpXkKaaida B CyZeOHOM
3aceqanuy, yto M.®., BBIIAS U3 MalIMHBI CKOPON MOMOIIY, MPEACTaBUICS U Haval
3agaBaTh BOmNpochkl. CBHIETENbHHUIA TaKke Mokaszana, yto M.D. Haxoawiacs y HHUX
B Te€UeHHE OoJiee NECATH MUHYT.

Cyn He TaKkKe He YIeNWJI JOCTaTOYHOrO BHUMAHUs MOKa3aHMUSM Camoro
B.I'. ®enoposa ... 0 Tom, uro M.®D. roBopmi ¢ HUM 0 (oTOorpapUPOBAHUU COCEAKH,
r-xu J1., ¥ IOBTOPUII CJI0BA MOCIEAHETO 110 3TOMY IIOBOJY.

Takum oOpazoMm, BeIBOm cyaa, 49ro M.D. He mpenacraBwics OO0 Hadaia
ocBuaeTenbcTBoBaHuA B.I. ®denopoBa u He coOOUTIIT €My O IPHYUHAX U IEISIX STOTO
OCBHICTEIHLCTBOBAHMSA, HE CICIYET M3 OOCTOSTEIBCTB JIeTa.

Cyn pmomycTmn oOmuOKYy B 3aKiMO4eHHH, Y10 M.D. 0CBHIOCTEIHCTBOBAI
B.I'. ®emopoBa 0e3 ero corimacus W KaKOW-THOO TPOCHEOBI IMOCIETHETO O TaKOM
OCBHJIETEIILCTBOBAHNH.

Cyna cunraeT, 9TO NMCbMEHHOE 3asBlIeHUe I->ku JI. gaBajo MCUXUATpy JOCTAaTOUHBIE
OCHOBaHMA  JUII  TPOBEJCHHMSA  IICUXHATPUYECKOTO  OCBHICTEIHCTBOBAHHUSA
B COOTBETCTBMM C TpeOoBaHMAMH nyHKTa 3 cratbu 11 3akoHa YKpauHbl
«O TICUXUATPUUYECKON TTOMOIITH.

bes Bcsikoro 060CcHOBaHUS Cy/1 IEPBOM MHCTAHITUU OOBSIBUII HEBEPHBIM 3aKITIOUCHHE

0 coctossHUH 310poBbs B.I'. ®emopoBa, Tak Kak Ha MOMEHT pPacCMOTPEHUS

MaTepuaibl [lela He COJCpKall HHUKAKHNX CBUACTENHCTB, ONPOBEPTAIOIIUX STOT
JINarHO3.

Cyn cuuraet, 4to AeicTBus Bpaua-nicuxuatpa M.®., rmaBHoro ncuxuatpa ... B.T
OBUTH COBMECTHUMBI ¢ TpeOoBaHusMu cTaThl 11 3akoHa YKpauwHBI
«O ICUXUATPUYECKON TTOMOIIIH.

Pemenne cyna nepBoﬁ HWHCTAHI MU JOJIXKHO OBITE OTMEHCHO, TaK KaK BBIBOJBI Cyaa
HE CICAYIOT U3 00CTOSTEIILCTB aciay.

16. IlepBbiif ~ 3asBUTENH  XOJaTaiicTBOBaT 00  0OXaloBaHUU
B KacCalmOHHOM  mopsinke. OH  yTBep)KJal, B  YacTHOCTH, 4TO
amneJUIALIMOHHBIM CyJl HE3aKOHHO MpPOBEN CIyLIaHUS B €ro OTCYTCTBHUE H
B OTCYTCTBHE €ro aJBOKaTa, HE YBEJOMHB HX O JaTe CIyIOIaHus.
OH oTMeTWJI, 4YTO MaTepuajbl Jeja COAEpKadd  HEeMOJIIMUCAHHOE
XO0JIaTaliCTBO O MPOBEICHHUU CIYIIaHWS B €ro OTCYTCTBHE. TeMm He MeHee,
HEPBBIN 3asIBUTENb YTBEPHKAAI, YTO 3TO HETOANMCAHHOE X0/1aTaiicTBO ObLIO
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chanbcupuIpoBaHO, W 4YTO JOake ecilu Obl He ObUIO, TO XO0JaTalCTBO
0 pacCMOTPEHUHU JieJia B OTCYTCTBHUE €T0 aJBOKaTa He mojiaBajiock. [lepBbiii
3asgBUTENb Jajee yTBEpXKAall, 4YTO CylaeOHOe peuieHHe HeJ0CTaTOYHO
MOTHUBUpPOBaHO. OH OTMETWJI, B YaCTHOCTH, YTO, B COOTBETCTBUU
C ICUCTBYIOIIMM 3aKOHOJATEIbCTBOM, JIMLO MOXET OBbITh MOJABEPrHYTO
MICUXUATPUUYECKOMY  OCBHMJIETEILCTBOBaHMIO: (a)c ero (Wiam  ero
npeACTaBUTENIsA) corjacus, Wik (0) Mo pelieHno cyaa, Wik (B) B Cliydac
HEOTJIONKHON HEoO0X0auMOCTH. [10CKOJIbKY OCBUIETEIHLCTBOBAHUE IEPBOIO
3asgBUTENS HE OBLJIO OCHOBAHO HU HA €ro COIVIaCHM, HU Ha PEIIeHUU CYIa,
AneJUISIIIUOHHBIA  Cyd JOJDKEH ObUl  00OCHOBaTh, YTO JUISI  JTOTO
CYIIIECTBOBAJIa HEOTIIOXKHAsA HeoOXxoIuMocTh. HakoHer, mepBblil 3asBUTENb
JKaJIOBAJICA, YTO AameJUISIUOHHBIA CyJ HE PacCMOTpesl €ro apryMeHTHI
OTHOCHUTEIIbHO HAPYIIEHUS COOTBETCTBYIOIIUX MEIULUHCKUX HHCTPYKIIHM
M0 JMArHOCTUKE XPOHUYECKUX OpENOBBIX PaCCTPOMCTB, KOTOpHIE
pelycMaTpUBAIOT JUIUTENbHOE HaOo/eHue 3a nanueHToM. [1o MHeHuro
MEepPBOTO 3asABUTENsS,, OOOCHOBBIBAa BBIBOJ O TMPaBUIBHOCTH JHMarHo3a
OTCYTCTBHEM KaKUX-THOO JOKa3aTeNbCTB OOPATHOTO, CyH amneUIsIIHOHHOMI
WHCTAHIIUM HAPYIIWJ TPABOBBIC MOJOXKEHHUS, KACAIOIIMECS MPEe3yMIIIUU
MICUXHUYECKOTO 37]0POBbSI.

17. 23 mas 2003 rona BepxoBHBIA CyJl OTKJIOHWI XOAATalCTBO MEPBOTO
3asgBUTENS O MOJa4ye KacCallMOHHOMN KaJo0bl, B IIEJIOM IMOAJIEPKaB BBIBOJIBI
aneJUISIUOHHOIO Cy/a.

18. B mae 2003 roma B.T. yBemomui ajaBokara MEpBOTO 3asiBUTENs
0 TOM, YTO MMEHH TIEPBOTO 3asBUTEJS HET B PEECTPE JIMI], CTPAJIAIOIINX
NCUXUYECKUMHU paccTpoicTBaMu. 9 ceHtTsaOps 2003 roga Accoruanus
MICUXUATPOB  COOOIIMIIA TIEPBOMY  3asBUTENIO, YTO, U3YYHUB €ro
MEAMIIMHCKUE AOKYMEHTBI, OHM HE HAIIM OCHOBAaHUU MOjaraTh, 4TO OH
cTpamaer Kakue-nubo paccrporictBamu. 2 ¢eBpans 2004 roga 3asBUTENH
OBLT Takke OCBHJAETENHCTBOBAH B KHEBCKOM HHCTUTYTE TMCHUXHATPUH,
1 OBLJIO TIPU3HAHO, YTO Y HETO HET HUKAKHUX MPU3HAKOB PacCTPOMCTBA, U OH
HE HYXJAaeTcs B JICYeHUU. BIOCIENCTBUM, CChUIAsACh HA ATH JIOKYMEHTHI,
MIEPBBII 3asIBUTEH 0€3YCIENTHO MBITAJICA JOOUTHCS MEPecMOTpa Cy1e0HOTO
pemenus ot 30 ampens 2002 roma B TOPSAKE HCKIOYUTEIBHOTO
MIPOU3BO/ICTBA.

B. IlomenieHue mepBoro 3asiBUTe]Isl B NMCHUXHATPUYECKYH) KIHMHUKY
7 mapta 2003 roga u nocJjeaywiiue 0CBUIeTeJIbCTBOBAHUS

19. B suBape 2003 roga [lontaBckas OOMBHHUIA MOTYYHJIA HECKOJIBKO
*ajmo0 OT OJHOCENbYAH 3asgBUTENS] C IPOCBOOH IOMECTUTH €ro
B IICUXHATPUUECKYI0O OOJBHMILY B CBSI3M C Pa3IUYHBIMU  CIy4assMH
BpaXXJ1€OHOT0 MOBE/ICHUS 10 OTHOLLIEHHUIO K HUM.

20. Ccpnasicy Ha 3TH *anoOsl, B.T. monpocun IlonraBckuii paioOHHBIHA
cyn CaHKLIMOHUPOBATh MOMeEIlleHUE MEepPBOIo 3asBUTENS
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B [ICUXMATPUUECKYI0 OOJBHUILY [UISI OCBHJIETEIbCTBOBAHUA U, IIPH
HeoOxoxumoctH, ans sedenus. 20 ¢despans 2003 roma cya mpekpaTui
pa3zbuparenbctBo, coobmuB B.T., 4To »3TOT BOmpPOC HAXOAUTCH
B KOMIIETEHIIMM HAOJIIOAA0IIEro ICUXHUarTpa.

21. 4 mapta 2003 romga B.T. oOpaTuicst ¢ mUCbMOM B PalOHHBIA OTIEIN
MWIMIUK C TPOCHOON OKa3aTh COACUCTBHE B TOCIHUTAIM3ALUU TEPBOTO
3asBUTENS B CBSI3U C €r0 OMACHOCTHIO I OKpYKaroliux. B cBoeM mucbme
OH OTMETHWJI, B YaCTHOCTH, 4YTO «B Hactosmmi MoMeHT Penopos B.I'.
npencTaBisier co0oil omacHocTh Juis obOmiectBa. [lo mpuumHe cBoero
IICUXUYECKOTO paccTpoiicTBa BO Bpems rocuutanmsauuu B.I'. denopos
MOJKET UCMOJIb30BaTh OXOTHUYBLE OPYXKHE JIJISI CAMOOOOPOHBI.

22. Tlo cnoBam mepBoro 3asBurtens, 5 mapra 2003 roma B.T. Bemucan
CIpPaBKy, MOATBEPKIAIONIYI0 €ro ICUXUYECKYI0 MPUTOJHOCTH  JJIs
IIPOJUIEHHUS pa3pelleHus Ha BIAJCHUE OXOTHUUYBUM PYKbEM.

23. 6 mapra 2003 roma M.®. u ABa COTpyIHUKA MIJIMIUU MPUOBLIN
B JIOM 3asBUTENEH B MalllMHE CKOPOM IIOMOIIM, YTOOBI OOCYIUTh
npoueaypy, Kacaromryrocs mpojuienus paspemeHus. [lo cioBam mepBoro
3asiBUTEJI, OHM IPUIVIACWIM €ro IMpOCieloBaTh C HUMHU B OT/CIICHUE
MWIMIMKA UL 3aBEPIICHUS HEOOXOIUMBIX (OPMAIbHOCTEH, OJHAKO OH
OTKa3aJICsl, yBEPUB UX, UTO OH CJIE€TAET ITO MO3KE.

24. Tlpumepro B 10:00 7 wmapra 2003 roma 3asBUTECIM MPUILIA
B OTJICJICHHUE MWJIMLUU U TONPOCUIM JaThb UM yKa3aHUs B OTHOLIEHUU
3aBepIIeHUs] (POPMAIBHOCTEH IJIs MPOAJICHUS DPa3pelleHHs Ha BiaJIeHUE
PYXKbEM.

25. Ilpumepno B 12:00 M.®. npubbu1 B MallMHE CKOPOMl MOMOIIM
U O0BSBUJI  3asBUTENAIM, UTO TMEPBBIM  3asBUTENb JIOJDKEH  OBIThH
rocnutanusupoBad. HecMmoTpss Ha NpoTecTel 3asBUTENEH, YETBEPO
MUJIMIIMOHEPOB OTBEJIM MEPBOrO 3asBUTEN B MalIMHY CKOPOH IOMOIIH
U ocTaBWIM ero B [lonraBckyro 00JacTHYIO NCUXUATPUUECKYHO OOJIBHUILY,
rie B TOT K€ JEeHb OH TpoIIea JBa  INCUXMATPHUYECKHUX
OCBHJIETEIbCTBOBAHUS.

26. 8 mapra 2003 rona mepBbIii 3asBUTETH OBLI BBIMKMCAH M3 0OJACTHOM
KJIMHUYECKONH OOJIbHUIIBI, MOCKOIBbKY HE HYXJAalci B CTAlMOHAPHOM
neyenun. I[lozmuee, 17 wmapra 2003 roma, H.H., rmaBHBIM nCuxuatp
00acTHOW  KJIMHUYECKOH OOJBHMIIBI, COOOLIMJI aJBOKaTy IEpBOTO
3afBUTENS, 4YTO JMAarHO3 TIEPBOTrO 3asBUTENS (XpOHHYECKOE OpemoBoe
paccTpoicTBO), KOTOPBIN MOCTY KU OCHOBAHUEM JJISl €r0 TOCIUTAIN3ALNY,
He OpuT1 moaTBepkiaeH. OnmHako OBUIO TMPU3HAHO, YTO OH CTpPajaeT
«I1aTOJIOTMYECKHUM MIOBE/ICHYECKUM paccTpoiicTBOM JUYHOCTH
SNWIENITUYECKH HEYCTOMYMBOIO THWIIA, B CTagUU CyOKOMIIEHCAIUN.
B centsibpe 2003 roma Accouuanus TNCUXHATPOB COOOIIMIA TEPBOMY
3agBUTENIO, 4YTO TAaKOW JHarHo3 He QUrypupyeT B MEXIyHApPOJIHOM
kinaccupukanuu. 11 oxTs6ps 2007 roma mepBBId 3asBUTENb IPOIIEIN
NICUXUATPUUECKOE OCBHJETENbCTBOBaHUME B KueBckoM IeHTpe cyaeOHo-
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MEIMIUHCKON 3KcnepTu3bl. Komuccus skcnepToB mpuiuia K BbIBOAY, YTO
Hu 15 wmrons 2001 roma, vu 7 mapra 2003 roma, TO €cTh BO BpeMms
OCBUJICTEIbCTBOBAHUM, MEpBBIA 3asBUTENb HE CTpajal KaKUMHU-THOO
IICUXUYECKUMHU PACCTPONCTBAMM.

27. 11 mapta 2003 roma 3asBuTenu mnonxanu xanoOy B IlonraBckyro
pailoHHyI0 TIPOKYypaTrypy O TOM, YTO OHHU IOABEPIVIUCH KECTOKOMY
obparmienuto co ctopoHbl M.®@. u coTpyaHukoB mMuiuiuu 7 maprta 2003
roga. OHM OTMETWJIM, B YAacCTHOCTH, YTO PELIEHHE O TOCHUTAIU3aLUU
IEpBOr0 3asBUTENs ObUIO MPOU3BOJIBHBIM, M, MNpuHMMas ero, T.H.
IPEBBICUII CBOM CITyeOHbIe moHOMOuMs. OHU TaK)Ke MOXKaJIOBAIKCh, YTO
COTPYAHUKM MWIMLUHU NPUMEHUIM UYPE3MEPHYIO CHIIy NPU HUCIIOIHEHHH
3TOr0 PEIIEHUs, YTO CTAJI0 NPUYMHOM TMONY4YEHHs] MMM TEJIECHBIX
noBpexxaeHuid. I[IpuMeHeHne cuiabl ObBUIO  YpPE3MEPHBIM, IOCKOJIbKY
IIPOTECTHI MIEPBOTO 3asBUTENSI OTPAHUYUBAINCH IPOCHOOM CBA3ATHCS C €ro
a/IBOKaTOM U TpeOOBaHMEM BCTPEUM C HAYAIbHUKOM OTAEJICHHUS MUJIULIUHY,
YTO OBLJIO MPaBOMEPHBIM B JIAHHOW cuTyauuu. B oTBeT OH ObLI CXBaueH
YEThIPbMsSI MIJIMLIMOHEPAMHU, KOTOPBIA M30MWIM €ro KyJlakaMd U HOTaMHU U
CTalllWJIM BHU3 [0 JIECTHHULE B MAaIIUMHY CKOpoil mnomomu. Bropas
3asBUTENIbHUIIA TbITAJIaCh BMeLIaThes, HO Oe3pe3ynbraTHO. Ilo ee cioBawm,
COTPYIHUKM MUJIHUIMM YAApWIM €€ MO0 PyKaM, TOJKHYJIU €€ B IpyAb U
IpUXKaU K IBEPU, OTTECHSISI OT MIEPBOT'0 3asIBUTEIIS.

28. B TOoT e neHb 3aABUTENH OBUIM OCMOTPEHBI MEIUIIMHCKHUMU
JKCHEePTaMH, KOTOpble OOHAPYKWIH y MEPBOr0O 3asiBUTENS YHIMObI MITKHUX
TKaHEW TOJIOBBI, JIMLIA, JIEBOM HOTH U IIeH, B OOIIEM KBaJIW(PUIIMPOBaHHbBIE
KaK «IErKHe TeJEeCHbIE MOBPEXKIAECHUSI», KOTOPbIE MOIJIM ObITh MOTYYEHBI
B JIEHb U NPU 00CTOSATENIbCTBAX, OMMCAHHBIX UM. Y BTOPOM 3asBUTEIbHUIIBI
ObUIM BBISBJIEHBI YIIMOBI NPaBOM pyKH, JIEBOW PYKH, JIEBOTO KOJIEHA U
IIpaBOi HOT'HM, HAHECEHHBIE TYMBIMH IIPEIMETaMH, BO3MOXKHO, B JIEHb U IIPH
00CTOATENLCTBAX, ONMUCAHHBIX €. TpaBMbl BTOPOH 3asBUTEIBHMLBI OBLIH
TaK)Ke B 00IIeM KBAIU(PUIIMPOBAHBI KaK «JIETKUEY.

29. 16 anpens 2003 roxa IlontaBckas pailoHHast IpOKypaTypa OTKazana
B BO30Y)KJIEHUU YTOJIOBHOIO JIela, YCTAaHOBHB, YTO, YAEpXKHUBasi MEPBOrO
3asBUTENSA, KOTOPBIM BO3pakal IMPOTUB 3aKOHHBIX aAcictBuil M.D.
U PaCIOpsKEHUN COTPYJHUKOB MWJIMIIMHM CECTh B MAIlMHY CKOpOM
IIOMOIIY, COTPYJHUKM MWINLUN HE TPEBBICWIM CBOM IOJHOMOYUS,
MPElyCMOTPEHHBIE IEUCTBYIOIIMM 3aKOHOJATEILCTBOM.

30. 27 wmrons 2003 roma mepBblil 3asBUTENb MPOIIET PEHTTEHOBCKOE
obcrneoBaHue, M 'y HEr0 OOHAPYKUIIH TIEPETIOM YEITFOCTH.

31. B utone 2003 roga mepBbIid 3asgBUTENb MPOIIET JOMOJIHUTEIBHYIO
MEAMIMHCKYIO 3KCIEPTHU3Y, KOTOpas yCTaHOBWJA, YTO IEPEIOM YENIIOCTH
MoOr OBITh MOJyYEeH BO BPEMs €ro MOMENIEHHs B MAIIMHY CKOPOH MOMOIIH
BMapte 2003 TrTOma, Kak OH OMNHUCBHIBAJ, W €r0 TPaBMbl OBUIN
NepeKBATM(PHUIMPOBAHBl B «TEJIECHBIE MOBPEKICHUS CpEIHEH TSHKECTH».
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OcCHOBBIBasCh Ha 3THUX BBIBOJAX, 3asBUTEIM BHOBb IPOCHIM BO30YIUThH
YTOJIOBHOE [1€710 B OTHOIIEHUU M.D. 1 COTpYAHUKOB MUJIULIUN.

32. Heckonbko pa3 (14 aBrycra, 11 HOsi0ps u 24 nexabpst 2003 rona,
25mas 2004 roma m 4 mapra 2005 roma), paiioHHas NTPOKypaTypa
OTKa3blBala B BO30YXJEHUM YrOJOBHOTO Ji€Jla H3-3a OTCYTCTBHS
JI0OKa3aTeNIbCTB MPECTYIIHOTO MOBEACHUS COTPYIHUKOB MWIMIHA U M.D.
Bce »Tm pemieHus ObUIM  BHOCIEACTBMM OTMEHEHBI BBILIECTOSIIUMHU
opraHamMu TpokKyparypel u cyaoMm OKTSOpbCKOro paiioHa  BBHIY
HEJI0CTAaTKOB pacciel0BaHMsI U PA3JIMUHBIX POLIECCYAIbHBIX HAPYIICHUH.

33. 18 wHosOps 2003 roma 3amecturens IlonTaBckod 0O0JACTHOM
IpOKypaTypbl B nuchbMe npokypopy IlontaBckoro paifona ympekan ero 3a
TO, YTO OH HE OpraHU30BaJl TUIATEIbHOE M3YUYEHHE Kano0 3asBureneil. Ox
OTMETHJI, B YaCTHOCTH, YTO PAaHOHHBIM MPOKYpOp HE U3y4YWJl MaTephallbl
Jiela U HE Jlal MUCbMEHHbIE MHCTPYKLUU OTHOCUTENIBHO paccieloBaHus,
4YTO OYEBHU/IBl MHIMJCHTA HE OBbUIM BBIABICHBI M JONPOIIEHBl U 4TO
NPUHATBIE MEpbl OBUTM TMOBEPXHOCTHBIMH. 3aMECTHTENb PAalOHHOTO
OpOKypopa  Takke Jajl  pa3iIuyHble  HHCTPYKIHMHU  OTHOCHUTENBHO
JIaJIbHEUIIETO paccaeIOBaHus Jena.

34. 28 wions 2005 roma IlonraBckas obnacTHas MpoKyparypa
BO30y/AMJIa YTOJIOBHOE JENI0 JUIsl PaccieIOBaHHs OOCTOSTENBCTB, IPH
KOTOPBIX NEPBBIH 3assBUTEINb MOJYYHII TEJIECHbIE MOBPEXKICHUS.

35. 18 okts0pst 2005 roma OkTs0pbckmii paiioHHBINH cyx I[lonraBer
TaKXe BO30YHJI YTOJIOBHOE JEJI0 B OTHOIIECHUU TPABM BTOPOI'O 3asiBUTEIIS.

36. Heckombko pa3 (B wactHOCTH, 25 nexadps 2005 roxa, 10 urons 2006
u 29 nexabpss 2007 roma) 3TO YrolOBHOE [€J0 MpeKpamaioch H3-3a
HEJOCTATKa JI0KA3aTEeNbCTB MPECTYNHBIX AevcTBUd M.D. U COTpyAHMKOB
MWIALUK. OTH pelieHuss ObLIM OTMEHEHBl BBIIIECTOALUIMMHU OpraHaMH
NPOKYpaTypbl WIH CyJa Ha OCHOBaHWUHM HEIOCTATOYHOCTH MEp, NMPUHSTHIX
JUISL pacciieZIOBaHUs JKanoo 3assBUTENEH.

37. 22 wmas 2009 roma mpokyparypa MpeKpaTHiia YTOJOBHOE Jelio.
B pemiennn, B wacTHOCTH, oOTMewanoch, uro IlonTaBckas paifoHHas
OOJIbHUIIA HEOJHOKPATHO TMOJydasia KajaoObl OT COCeIel 3asBHUTENeH Ha
arpeccuBHOE IOBEJIEHUE IEpBOro 3asBuUTENs. B uacTHOCTH, OJgHA Takas
k)ayro0a, ToIMMCaHHas TATHIO XKHUTEIsIMU, Obluta oiydeHa B gespane 2003
rofa. [losyuyuB MOCTAHOBJIEHME MECTHOIO CyJa O TOM, UYTO pelleHHUe
O TOCIIUTAJHM3AlMA  TEPBOTO  3asBUTENI  MOXET  OBITh  NPHHSTO
HaOmromaronM  nicuxuarpoM, B.T. mompocun COTPYAHHMKOB MHJIMIMH
nomMoub npu rocruranuzanud. Hu M.®., HU COTpYAHUKM MWIMIUU HE
NPEBBICUIM CBOM TOJHOMOYHMS, BO3JIO)KEHHBIE Ha HHUX JCHCTBYIOUIMM
3aKOHOJATEIbCTBOM, TpeOys TocnuTalu3aluu mnepsoro 3assurens. Cua,
OpUMEHEHHass K 3asBUTENsIM, OBLIM COpa3MEpHONl M He MpeBbllaia
HEOOXOIMMOW ISl TPEONOJICHUs] WX CONpPOTHBIEHHs. B yacTHOCTH,
COIJIACHO  OLEHKaM  O3KCIEPTOB M pe3yibTaTaM  CJIEJCTBEHHOTO
9KCIIEPUMEHTA, TMEPBbIM 3asBUTENb, BUIAUMO, CIOMaJl YEIIOCTh, CIy4ailiHO
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YIApUBIIKCH TOJIOBOM O MaIllMHY CKOPOW IMOMOIIY TPU CONPOTHBIICHUU
COTPYIHUKAM MUJIUIINH, KOTOPBIC MBITAIUCH TTOCAIUTH €T0 B MAITHHY.

38. Pemenuem ot 14 centsa6ps 2009 roma, oCTaBJICHHBIM B CHUJIE B
anemsiiuu 29 oktsa6ps 2009 roga, OKTAOpbCKUT paliOHHBIN CYJ] OTMEHUIT
1o pemenne. Cya OTMETHJ, B YacTHOCTH, 4YTO B TO BpeMs, KoOrja
IIPOKypaTypa IPOBOJWIA CJICACTBEHHBIN SKCIICPUMEHT, OCHOBBIBASICh Ha
BEPCHHM COOBITHH COTPYJAHHKOB MUWJIMIIMM, OHA HE IPOBEpUIa BEPCHIO
3asBUTECH. AHAJIOIMYHO, MEJIUIIMHCKAs AKCIIePTH3a IIPOBEPsia TOJIBKO
BEPCHIO MHJIUIMK. MWIHIKS Tak)Ke HE Hallla HUKAKKMX OYCBHUJIIICB
MHIMJICHTa, KOTOPBIX MOXHO OBLIO OBl PacCIpOCHTb, M HE BBIITOJIHHIIA
pa3jIM4YHbIe HHCTPYKIKH, JaHHbIC, B YACTHOCTH, CYJIOM IIPH PACCMOTPCHHH
MPEIBIIYIIErO PEIICHUS O MMPEKPAIICHUHN pa30oupaTebCTBa.

39. CormnacHo mMarepualiaM fiejia, pacciieIoBaHUEe Kajao0 3asBUTENICH 110
MOBO/TY KECTOKOT'0 0OpaIleHus erie He OKOHYEHO.

Il. COOTBETCTBYIOUIEE HAIIMOHAJIbBHOE
3AKOHOJATEJIBCTBO

A. Koncrurynusi Ykpaunnl 1996 roaa
40. CootseTcTBylOIIEe NOJI0KEeHNE KOHCTUTYIINH TIIacuT:
Crarbs 29
« Kak/ip1if 4esioBek MMeeT MpaBo Ha CBOOOAY M JTMYHYIO HEIPHKOCHOBEHHOCTH.

Hukto He MOXeT OBbITh apecTOBaH WJIM COAEPKAThCSA MOJI CTpaKel MHaue Kak IO
MOTHUBHUPOBAHHOMY PpEIICHHIO CyJa M TOJbKO HAa OCHOBAHUAX M B TMOPSIKE,
YCTaHOBJIEHHBIX 3aKOHOM.

B ciaydae HEOTIIOKHOW HEOOXOTUMOCTH IPEJOTBPATUTH IMPECTYIUICHUE WU €ro
Ipeceyb YIMOJIHOMOUYEHHbIE HAa TO 3aKOHOM OpraHbl MOTYT MPUMEHHUTH COAEpKaHHUE
JUIa TOJA CTpake B KadyecTBE BPEMEHHOW MephI IpecedeHHs, 00O0CHOBAaHHOCTH
KOTOpPOH B TEUYCHHE CEMHUICCATH JBYX YacOB JOJDKHA OBITh IPOBEpEHa CYAOM.
3anmepkaHHOE JIMIIO HEMEIJICHHO OCBOOOXKIACTCS, €CITU B TEUCHHUE CEMUICCATH IBYX
4acoB ¢ MOMEHTA 3aJIepKaHMsl €My HE BPYYEHO MOTHBHPOBAHHOE pPEUIEHHE Cyla O
COJIEP>KaHHUH TIOJT CTPaKEH.

Kaxnomy apecToBaHHOMY WM 33J€p:KaHHOMY JOJDKHO OBITh 0e30TiararenbHO
coOOIIEHO O MOTHBAaxX apecTa WIM 33/JEPXKaHUs, pPa3bsCHEHbl €ro IpaBa U
MIPEJOCTaBICHa BO3MOXKHOCTh C MOMEHTA 3aJepiKaHMsl 3aIllMINaTh ceOsl JIMYHO U
MTOJIF30BATHCS TIPABOBOI IIOMOIIIBIO 3aITUTHHKA.

Kaxxmprii 3amep)kaHHBIE MMeeT mpaBo B J000e BpeMsi 00XKaloBaTh B CyIe CBOE
3ajiep>KaHue. ..»
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B. ¥YrogosHo-npoueccyanbublii Kogexc

41. CoOTBETCTBYIOILIME MOJOKEHHS KOJIEKCAa MOXHO HAaWTH B pEIICHUU
no aeny Kozinets v. Ukraine (no. 75520/01, §§ 40-42, 6 December 2007).

C. I'paxnanckuii npoueccyaiabnbiii Kogexe 1960 roga

42. COOTBETCTBYIOIIME TOJIOKCHUS KOJAEKCa, Kacarolluecs Mep II0
YBEIOMJICHHIO, TpPHUBEIEHBl B pemieHun 1o aeny Strizhak v. Ukraine
(no. 72269/01, §§ 30-31, 8 November 2005) u B pelieHH# O IPUEMIEMOCTH
no aeny Shytik v. Ukraine (no. 2911/03 of 30 September 2008).

D. 3akon Ykpannbl «O ncuXuaTpuyeckoi moMoum»

43. CooTBeTCTBYIOIINE M10JIOXKEHHUS 3akoHa Ykpaunsl
«O nCUXUATPUUECKOM MOMOIIN» IIIaCAT:

Crarpa 3. [Ipe3yMnums NCUXHYECKOr0 310POBbS

«Ka>1<noe JIUIIO CYHUTACTCA HEC HMCHOIIHUM IICUXHYCCKOI'O paCCTpOfICTBa, IIoKa
HaJIM4YHUEC TAKOI'O paCCTpOﬁCTBa HC 6yI[eT YCTAaHOBJICHO 1O OCHOBAHUSAM W B NOPAAKE,
peaAyCMOTPECHHBIM HACTOSIIUM 3aK0oHOM U APpYruMu 3aKOHAMHU YI(paI/IHLI».

Crarpa 11. [lcuxuaTpuyeckoe 0CBHIeTeIbCTBOBAHUE

«[IcuxuaTpudeckoe OCBUAETEILCTBOBAHUE IPOBOAUTCS C LENBIO BBIICHEHUS:
HUIMYMA WIX OTCYTCTBHA y JIHIA IICHXHYECKOTO paccTpoiicTBa, MOTPeOHOCTH B
OKa3aHHUU €My IICUXUATPUUECKOM IOMOILM, a TaKXe JUIsl PElIeHUs BOIpoca O BHUIE
TaKoi IOMOUIY U IIOPSAKE €€ OKa3aHMsl.

HCI/IXI/IanI/I‘IeCKOe OCBUACTCIIbCTBOBAHUC TIPOBOJUTCA BpadYOM-IICUXUATPOM IIO
HpOCB6e HJIN C OCO3HAHHOT'O COoTjiaCcHs JIMIaA...

HCI/IXI/IanI/I‘IGCKoe OCBHUACTCIIbCTBOBAHUEC JIMIIA MOXET OBITh MIPOBCIACHO 0e3 ero
OCO3HAaHHOro corjacusd... KoOraa TIIOJTYYCHHBIEC CBCIACHHA JAalOT HAOCTATOYHBIC
OCHOBaHHUA I 000CHOBaHHOTO MNpCANOIOXKCHUA O HAJIWYWU Yy JIMHOA TIKEI0ro
IICUXHYCCKOI'O paCCTpOﬁCTBa, BCJIEACTBHC YE€ro OHO.

— COBCpHIACT WKW TMPOSABIACT PpCaJbHbIC HaMEpPCHUSA COBCPLIUTDH L[CﬁCTBHH,
NpeACTaBJIAIOINEC HENOCPEACTBCHHYIO OIIACHOCTD JISI HETO §107(000) OKpYKAIOIIHUX; NN

— HECITOCOOHO CaMOCTOSITEIBHO YIOBJICTBOPSITH CBOM OCHOBHBIC JKH3HCHHBIC
MOTPEOHOCTH Ha YPOBHE, 00ECTICUNBAIOIIEM €TO0 KU3HEIEATEIbHOCTh; WIH

— HaHECeT 3HAYWTEJbHBII BpEll CBOEMY 3/I0POBBIO... B Cllyuae HEOKa3aHUS €My
TICUXUATPUYECKOHN TTOMOIIIH.

Pemenne o MPOBEACHUMN TICUXUATPUYECCKOI'0 OCBUACTCIBCTBOBAHUA JIMIIA 0e3 ero
OCO3HAaHHOro corjacud... HTPUHUMACTCA BpPA4YOM-TICUXUATPOM TI0 3aiABJICHUIO,
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COACpIKaIIEMy  CBCACHUA, Jaromuye  JO0CTaTOYHBIC OCHOBAaHHA  IJId  TaKoOro
OCBUACTCIILCTBOBAHUA. ...

B HEoTI0XHBIX cjly4dyasx... peumeHue O TIMPOBCACHUHU  NCUXUATPUYCCKOIO
OCBUACTCIILCTBOBAHUA JINIA 0e3 ero 0CO3HAHHOTO COIJIACHSL... MPUHUMACTC BpaduoM-
TNICUXHUATPOM CaMOCTOATCIIBHO, u TMCUXHUATPUIECKOEC OCBHJICTCIIBCTBOBAHUC
MMPOBOAUTCA UM HEMCJICHHO.

B cimywasx ... Bpadu-IcHXHATp HANpaBisSeT B CYA ... 3asBICHHE O IPOBEICHUH
MICUXHATPUIECKOTO OCBHU/IETECIIHCTBOBAHHSA .o INcuxmatpuaeckoe
OCBUICTEIIHCTBOBAHNE JINIA HMPOBOIUTCS BPAuYOM-TICHXHATPOM B HPHUHYAUTEIHHOM
MOPSIIKE TI0 PELICHHIO CYAa.

I[aHHLIe MCUXHUATPUYCCKOI0 OCBUACTCIILCTBOBAHUA C 3aKJIHOYCHUEM O COCTOSHUU
TICUXHUYCCKOTO 3J0POBbA JIMIA, 4 TAKKC IMPUYNHBI O6paH.[eHI/I$I K Bpady-IICUXHUATPY U
MCINIHUHCKUEC PEKOMCHAAIUN (I)I/IKCI/IpyIOTCH B MECIUILIMHCKOM JOKYMCHTAl .

Cratbs 14. OcHoBaHus AJIA TOCTIMTAJIU3 AU JTUIA B ICUXHATPUIECCKOE YUPECKIACHUEC
B IPUHYAUTECJIbHOM ITOPAAKE

«JIuno,  crpagaroniee  TICHXMYECKHMM  PacCTPOMCTBOM,  MOXET  OBITh
TOCIIUTAIM3UPOBAaHO B ICHUXUATPUYECKOE YUpexkJeHHe Oe3 ero OCO3HaHHOIO
coriacus..., €clIM ero oOcCIeloBaHHE WIM JIe4eHHE BO3MOXHBI TOJBKO B

CTAlMOHAPHBIX YCIOBHUAX, W IPU YCTAHOBJICHHUU Yy JHLA TAXKCIOTO ICUXHUYCCKOIO
paCCTpOﬁCTBa, BCJICACTBHC YE€r0 OHO:

— COBCpHIACT MWW TMPOSABIACT PpCaJIbHbIC HaMCEpPCHUA COBCPIINUTDH I[eflCTBPI?I,
MPEeACTABIIAIOINEC HENOCPECACTBCHHYIO OIIACHOCTD JIS1 HETO 1160 OKPYKaromux; ninu

— HECITIOCOOHO CaMOCTOSITENIEHO ~ YIIOBIICTBOPSATH CBOM OCHOBHBIC JKH3HCHHEIC
MOTPEOHOCTH Ha YPOBHE, 00ECTIEUNBAIOIIEM €T0 KU3HEICSTEIbHOCTDY.

ITPABO

I. 3ASBJIEHHOE HAPYIIEHUE CTATbM 3 KOHBEHIIMU
B OTHOIIIEHUH ITEPBOI'O ¥ BTOPOT'O 3ASIBUTEJIEM

44. TlepBblii 3asBUTENb kamoBaycs, uto 7 maprta 2003 roma oH ObLI
VHWKEH, OyAy4d HE3aKOHHO TOCTHUTAIM3UPOBAHHBIM B MPUHYAUTEIHHOM
nopsinke. O0a 3asBUTENS TaKKe JKaJOBAIUCh, YTO OHU MOJIYUUIIH TEIECHBIE
MOBPSXKJICHUSI B pe3yibTaTe MPUMEHEHUS HEMPOMOPIIMOHATBEHON CHITBI
B OTBET HA MX CONPOTUBJICHUE TOCIUTAIM3AIUN MEPBOTO 3asBUTENS U UTO
pacciefioBaHHE HUX JKalnod Mo 3ToMy NOBOAY ObUIO HEI(D(HEKTHUBHBIM.
BcBasu ¢ stMMH  kalloOaMM  3asSBHTENIM COCIAJIMCh Ha CTaThlo 3
KonBeH1mu, KoTopas riacur:
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«HukTto HEe 10KeH noaBeprarbCd HU NObITKaM, HHU 6eC‘~IeJ'IOB€‘~IHOMy niun
YHUXKAOIIEMY TOCTOMHCTBO 06pa1ueHI/no WJIX HAKa3aHUIO».

A. TlpuemiieMmocTh

45. TIpaBUTENBCTBO  YTBEPXKIAAIO, 4YTO  pa30MpaTEeNbCTBO  Kanobd
3asBUTENIE Ha JKecTokoe oOpaleHue emie He 3aBepuieHo. Ilostomy
3asiBUTEJIM HE HCYEpPHAIM COOTBETCTBYIOIIME HAIlMOHAIbHBIE CPEICTBA
IPaBOBOM 3alIUTHl U UX KalT00bI Ha KECTOKOE OOpalleHHEe JTOJKHBI ObITh
OTKJIOHEHBI KaK HETIPUEMIIEMBIE.

46. 3asBuTenu yTBEp)KAalld, YTO Bo3paxeHue lIpaBurenbcTBa ciiemgyeT
paccMaTpuBaTh B CBeTe JKaloObI, Kacawomeics 3¢hdeKkTuBHOCTH
paccieioBaHus.

47. Cyn cuurtaer, 4To Bo3paxeHue IlpaBuTenbcTBa MOJHUMAET
BOIPOCHI, KOTOpBIE JIOJKHBI OBITH PACCMOTPEHBI BMECTE€ C OCHOBHBIMH
nosioxkeHussMu KoHBeHIIMU, Ha KOTOpBIE CCBUIAIOTCS 3asBUTENH. B 3TOMH
ceazu Cyl mHpHUCOEIUHSET 3TO BO3PAXKEHME K CYyLIECTBY Jena (cM.,
Harpumep, Vergelskyy v. Ukraine, no. 19312/06, § 94, 12 March 2009).

48. Kpome toro, Cyn oTMedaer, 4To 3THU JKaJIOObl HE SBIAIOTCSA SIBHO
HEOOOCHOBaHHBIMH B  3HaueHuHn ctathu 35§ 3  KouBeHmuum wu
HEeMpUEMJIEMBIMU 10 APYIMM OCHOBaHUAM. [103TOMy OHH JOJKHBI OBITH
pU3HAHBI IPUEMIIEMBIMHU.

B. CymecrtBo aena

1. B omnouwenuu 3a5161eHH020 HCEeCmOK020 06pau;eHu;z

(3) AprymeHTHI CTOPOH

49. 3asBuUTENH YTBEPXkAaIM, YTO OHU CTAJIU KEPTBAMHU OECUEIIOBEUHOTO
W YHIDKAIONIIETO JOCTOMHCTBO oOpameHuss co cTtopoHsl M.®D. wu
COTPYIHMKOB MUIMIMHK. B 4acTHOCTH, OHM CcChUIAJIMCh Ha CTaTblo 29
Konctutynun u 3akoH VYkpaunbsl «O NCHUXHATPUYECKON MOMOIINM» U
YTBEP)KJAJIM, YTO JJS TOTO, 4YTOObI OBITh 3aKOHHBIM, MPUHYAUTEIBHOE
NICUXUATPUUECKOE BMEIIATEIbCTBO, B YACTHOCTH, MTOMEIIEHUE B OOJIbHHUILY,
JOJDKHO ~ OBITh  CaHKIIMOHMPOBAHO KOMIIETEHTHBIM CyJaoM. Pelenue,
IIPUHATOE B OTHOLIEHWM NIEPBOTO 3aABUTENSI TJIAaBHBIM IICUXUATPOM
MECTHOUM OOJIBHUIBI B OJHOCTOPOHHEM IOPSAKE M B OTCYTCTBHE KaKHX-
anbo  mpolecCyalbHBIX — TapaHTUH, OBUIO  SBHO  IPOU3BOJIBHBIM
U He3aKOHHBIM. [lpuMeHeHne ¢u3n4eckoil Cuibl Uil JOCTaBKU HEPBOTO
3asgBUTENSl B IICHUXUMATPUYECKYIO0 KIMHHMKY IPOTUB €ro BOJU ObLIO,
CJIEI0BATEIIbHO, HE3aKOHHBIM W IPOU3BOJIBHBIM, U HAHECIO IEPBOMY
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3aABUTEII0  YHIDKCHHE, I[PEBBIIAIONICE IOpPOr, IPELyCMOTPEHHBIN
crarbeit 3 KoHBeHIIMHM, 0COOEHHO B KOHTEKCTE CIEAYIONIMX 00CTOSTENBCTB.

50. 3agBurenyu npuObUIM, MO NPUITIAIIEHUIO MWIMLUHU, B OTHAEIECHUE
MWJIMLIHMH, YTOOBI IIPOJUINTh pa3pellieHUe MEPBOTO 3asBUTENS Ha PYXKbe, U
B TCUCHHE IIPUMEPHO JBYX 4YacOB TEPIEIMBO OXHUAAIU 3aBEPLICHUS
odopmiieHus TOKymMeHTOB. 5 Mapta 2003 roxa, 3a qBa JAHS 10 WHITUICHTA,
IIEPBBIMA 3afBUTEIb IMOIYYHJ CIPAaBKy O IICUXUATPUUYECKOW IPUTIOJHOCTH
JUIS TIPOJUICHUS pa3pelleHusi Ha pyxbe. MHopMaus o npuHyauTenbHON
FOCHOUTAIM3alMU U TpeOOBaHME  BBINOJHUTH 3TO  PACHOPSDKEHHE
HEMEJUIEHHO, ObUIM KpaiiHe HEO)KUJaHHBIMH. SIBHAs HE3aKOHHOCTH 3TOTO
pacnopsbKeHHs TNoJ4epKuBanach TeM, 4ro M.D., KOTOpBIM NpeacTaBiIsLI
NCUXUATPUUECKYIO CIIykO0y, OBUI TPOTUBHUKOM II€PBOTO 3asBUTEIIS
B I'PaX/IaHCKOM CYZOIPOMU3BOJACTBE, CBSI3aHHOM C 3aKOHHOCTBIO €TI0
IPEbIIYILEro NCUXUATPUUIECKOI'O OCBUIETEIbCTBOBAHMUS.

51. Otka3piBasicb BBIIOJIHUTH pACIOpPsIKEHHUE, IEpBbIA  3asBUTENb
JeficTBOBall JOOPOCOBECTHO, B LIEJSAX 3AIIUTHI CBOUX TPaKJAHCKUX IPaB.
OH TOJIBKO XOTEN CBA3aTbCSI C HAYAJBHUKOM OTACICHUS MWIMLHMHA IS
MOJIyYEHUS! TOJATBEPKIEHUSI OTHOCUTEIBHO MPHKa3a, OTJAHHOIO UM CBOUM
IIOYMHEHHBIM, U IIPOKOHCYJIBTUPOBATHCS C aIBOKATOM O CBOMX IIpaBax W
0053aHHOCTSAX B JaHHBIX 00CTOSITENbCTBAX. Jlaxe eciiu NpeAnonokKuTh, 4To
pelIeHre O MPUHYIUTEIbHOM TOCHUTAIU3ALMKM ObUIO 3aKOHHBIM, CIIOCO0
IpoTecTa 3asiBUTENIEH NPOTUB HEro cjaejal HPUMEHEHHE KaKoro-iudo
(GU3M4eCKOro BO3ACHCTBUS YpE3MEPHBIM U YHU3UTEIbHBIM.

52. HaxoHern, BHE 3aBUCHMOCTH OT HEOOXOJAMMOCTH NMPHUMEHEHUS CHIIBI,
ee NMPUMEHEHUE K O00OMM 3asBUTENISIM ObUIO SIBHO HENPONOPLUOHAIbHBIM
Y PaBHOCWJIBHBIM O€CUeIOBEUHOMY OOpaIlleHHI0. 3asiBUTEN — HEMOJIO/IbIE
JIOOU HEaTJIETUYECKOro cllokeHHs. OHM HE NPHUMEHSJIM HacWiIMs U He
NBITATUCh OOMAETh WM HaBPEIUTh KOMY-TO. MHIMAEHT mpousomien Ha
TEPPUTOPUU OTAEICHUS MIIULHMH, TJe ObIO MHOXECTBO COTPYIHHKOB
MWIMIMH, KOTOpPbIE HMMEIN 3HAuUTENbHOE NPEUMYILIECTBO B JIAaHHOM
curyauuu. bonee Toro, B OTIMYME OT 3asBUTENEH, KOTOpbIE OBLIH
3aCTUTHYTHl BpACIJIOX, MMWJIMLKMOHEPHI M M.®D. uMenu BO3MOXKHOCTh
CIUTAHMPOBATh OINEPALMIO 3apaHee. B To ke BpeMs, COTpYIHUKH MUIULUU
JeIICTBOBANIM KECTOKO, CO3HATEJIbHO MpeHeOperas TeM (PakToM, YTO OHU
HAHOCAT TEJIECHBIE TIOBPEXKICHNUS, €CIIM HE C MPSIMbIM HAMEPEHUEM HAHECTH
Bpea 3asBuTensiM (OHM OWJIM 3asBUTENEH KyJlakaMH, HOTaMH, TOJKaIH
3asgBUTENEH U MPUXKAIU ABEPHIO BTOPYIO 3asiBUTEIBHUILY, YTOOBI HE 1aTh e
BbIiTH). OHM TPOIOJDKATKM OMTh HOTaMH MEPBOTO 3asiBUTEIS, MOCIE TOTO
KakK OH OB MMOMEIlEeH B MALINHY CKOpoi oMony. [IpuHrMas Bo BHUMaHHe
BCE CKa3aHHOE BbIIIEe, TpaBMbl O0OMX 3asBUTENE HE MOTYT OBbITh
OIpaBJaHbl B COOTBETCTBUU CO cTaTbei 3 KoHBEHIMH.

53. TlpaBUTENBCTBO YTBEPHKIAIO, YTO PEIICHHE TOABEPTHYTH IEPBOTO
3asgBUTENS CTALIMOHAPHOMY OOCIIENOBaHMIO OBUIO NMPHHATO HA Pa3yMHBIX
OCHOBaHUSAX U Jo0OpocoBecTHO. B duacTHOCTH, BIAcTH MOJydYadd
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MHOTOUYHUCIICHHBIE KaJTOOBI OT COCeIe | JpYyrux OJHOCENbYaH,
KacalollMecss  pa3jdMyHBIX  MPOSBICHUNH  TICUXMYECKHUX  OTKJIOHEHHM
M arpecCuyl C €ro CTOPOHBI, BKJIIOYAs HAHECEHHE TEIECHBIX MOBPEKICHUM
cpeanert Tsokectu T-xe JI. B 2000 roxy. 20 ¢espans 2003 roxa riaBHBIM
NCUXHMATp TOJNyYWJ pELIeHHue CyAa, paspellaroiiee eMmy JelCTBOBAThH
110 CBOEMY YCMOTPEHHIO B OTHOILICHWH TOCIUTAIU3AIUN  MEPBOTO
3asBUTENL. TakuM 0O0pa3oM, NpPUHHMMAs pEIICHHE O NPUHYAUTEIHHOM
TOCHOUTATIM3AIMA M OOPAaTUBIIMCH 32 IOMOIIBIO B BBIMOJIHEHHUH ATOTO
peLIeHus K COTPYIHUKAM MIIUIMH, OH JCHCTBOBAJI B paMKax 3aKOoHa.

54. 7 wmapra 2003 roma, korja 3asBUTENM HIPHULUIM B OTHAEICHHE
MIJIMIMAU JUIST TIPOJJICHUS pa3pelleHHs IEPBOro 3asBUTEIS Ha PYXKbe,
NCUXUATpUYecKasl ciyx0a Obula mpoumHpopmupoBaHa o0 3Tom, U M.O.
npuObL1, uyToOBI 3a0parh mepBoro 3asBuTenss B OonbHully. Cuna,
IIPUMEHEHHAs K 3asBUTENSIM, HE MPEBbIIIAIa a0COIIOTHO HEOOXOJUMON /1St
oOecrieueHHsT 3aKOHHOTO TMOpPSIKAa TOCIUTAIM3AIUU W HPEOJOJICHUS
COIIPOTHBIICHUS 3asBUTENCH. 3asgBUTENH OBUIM CaMH BHHOBATHl B CBOUX
TpaBMax, IIOJY4YEHHBIX, B TIE€PBYI0 O4Yepeab, BCIEACTBHE YyIapoOB
O pa3IMYHbIE TPEIMETHI, a JCWCTBUS COTPYIHUKOB MUJIMLIUU OBLIH
HalpaBJeHbl HCKIIOYHTEIFHO HAa WX CIACp)KMBAaHHE U OOecredYeHue
BBITTOJIHEHUS PACTIOPSDKEHHSI O TOCHHUTAIM3AIMK MEPBOTO 3asBUTENS. DTH
JeUCTBHS OBLIM CTPOTO COpa3MepHBbI HEOOXOJMMOCTH MOMECTUTH TIEPBOTO
3asBUTEINS B MAIIMHY CKOPOM IMMOMOIIX U JIOCTaBUTh €ro B OOJBHHUILY. Takum
o0pa3oM, 3asBUTENM HE TIOABEPraJliCh JKECTOKOMY OOpalleHuIo,
npoTuBOpeyaniemMy cratbe 3 KoHBeHnuu.

(b) Ouenka Cyaa

55. Cyn oTmeuaeT, 4To 00€ CTOPOHBI B HACTOSIIIEM JIeJI€ COTJIACHbI, 4TO
y TEepBOro 3asBUTENs OblIa ClIOMaHa 4YeNloCTb M 4TO 00a 3asBUTENS
HOJMY4YMSIM ymMOBI, CCaJuHbl U Jpyrue HE3HAYUTEIbHbIE TEJECHbIE
noBpexzaeHus 7 mapra 2003 roma B pe3ynbTare UX CONPOTUBIICHUS
M 1 M.®@. CTOpOHBI pacxoasarcs BO MHEHMSIX OTHOCHTEIBHO TOTO,
OBLIO JIM pellleHHue O MPUMEHEHUU (PU3NYECKON CUIIbI U CIOCO0, KOTOPHIM
OHa OblJa TPUMEHEHa, ONpaBJaHbl B COOTBETCTBUM CO cCTaThel 3
KOHBEHIIMN B KOHTEKCTE KOHKPETHOW CUTYalUU.

56. Cyn mOBTOpSIET, YTO B COOTBETCTBHHM C €r0O MpeELeIEHTHBIM IIPABOM,
JKECTOKOE OOpallleHHe JIOJDKHO JIOCTUTHYTh MHHHMAJIbHOTO YpPOBHS
KECTOKOCTH, YTOOBI MoAnanathk noj jeicreue cratbu 3. OlieHKa 3TOro
MUHUMAJIBHOTO YPOBHSI KECTOKOCTH OTHOCHTEIbHAa M 3aBHCHUT OT BCEX
OOCTOSATENILCTB J€Nla, TAKUX KakK MPOAODKUTEIBHOCTh OOpaIleHusi, ero
buznyecKkue U NCUXOJIOrMYECKUe MOCIE/ICTBUSA, @ B HEKOTOPBIX CIy4asX OT
1oj1a, BO3pacTa U COCTOSHHS 3/10pOBbs kKepTBbl. OOBUHEHUS B JKECTOKOM
oOpallleHun  JOJKHBI ~ OBITh  MOATBEPKACHBI  COOTBETCTBYIOIIMMHU
J0Ka3aTeNbCcTBaMM, OLEHEHHbIMM CyaoM Ha OCHOBAaHMM CTaHAapTa
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JIOKa3bIBaHUS «BHE pasymHoro comuenus» (cm. Jalloh v. Germany [GC],
no. 54810/00, § 67, ECHR 2006-1X).

(1) B omnowenuu nepsoco 3assumens

57. B nmanHOM ciy4yae He OBUIM TNPEICTAaBIICHBI JTOKA3aTEeIbCTBA TOTO,
9TO COTPYJAHHMKH MUJIMIIMM HAHECIW TPaBMbI MEPBOMY 3asSBUTEIIO TOCTE
TOT0, KaK UM yJAJIOCh MIOMECTUTh €r0 B MAIIMHY CKOPOH momoniu. Takum
obpa3om, CyJ OTKIIOHSIET 3TO YTBEPXkKICHUE KaK HEOOOCHOBAHHOE.

58. Uro Kkacaercsi OLEHKH CHJIbI, HPUMEHEHHOW JUISI TIOMEIICHUS
nepBoro 3asButens B MamuHy, Cya oTMedaeT, BO-TIEPBBIX, YTO XapakTep U
CTCIICHb TSHKECTH TEJCCHBIX TOBPESKIACHUH, HAHECCHHBIX IEPBOMY
3aSBUTEIII0, HE SBJISIOTCS CIUHCTBEHHBIMH (DakTOpamu, KOTOpPBIE HYKHO
paccMaTpuBaTh NpPU MPUHSATHH PEIICHUS, TOANAAACT JU OOpaIleHUe MO
JEHCTBHUE CTAThH 3.

59. B atoii cBs3u Cyq cebuiaeTcs Ha OOIIMe TPUHIIMITBI, YCTAaHOBJICHHBIC
B €ro MpEereNeHTHOM IpaBe, W OTMEYaeT, YTO, €CIH OOpalleHue WM
HaKa3aHUE HE CBS3aHO C KaKMMH-JIHOO TEJICCHBIMH IMOBPEKICHUSIMH, OHO
MOXKET TOANANaTh TOJ JCHCTBHE CTaTbH 3, €CIIM OHO TMPUIHHIIO
3asBUTEII0 CTPAJAaHUsl WU YHIDKEHHsI, MPEBBIMIAIOININE CTPAJaHUs WM
VHIDKCHUS, HEn30eXKHO CBsI3aHHBIE C JIaHHOH (OpMOH 3aKOHHOTO
obpamienns wid Hakazanus (cm., Hampumep, Jalloh, mut. Beime, § 68).
UToOBI CUNTATh MEPY «YHIDKAIOMICH JOCTOMHCTBOY», CYIIICCTBCHHA CTCIICHb,
B KOTOpOW OHa BbI3BaJa Yy KEPTBBI UYYBCTBO CTpaxa, TPEBOTH H
HETIOJTHOIICHHOCTH, CIIOCOOHBIE YHU3HWTh W OCKOPOWTH €€, W, BO3MOXKHO,
CIIOMUTH €€ (PU3UYECKOEe U MOPAIBLHOE COMPOTUBICHUE, UM MOOYAUTH ee
JeficTBOBaTh MPOTHB CBOEH BOJIM WM coBecTH (Tam xke). MoxeT ObITh
BIIOJIHE JOCTaTOYHO TOTO, YTO JKEpTBa ObUIA YHW)XKEHA B CBOUX
COOCTBEHHBIX TJla3ax, JaXXe HE B TJla3ax IPYrux JoAeu (CM., Hampumep,
Erdogan Yagiz v. Turkey, no. 27473/02, § 37, ECHR 2007-111 (extracts)).

60. Takum oOpazoM, Cyn KBaMUIUPOBAT KaK «YHIDKAIOIIHE
JIOCTOWHCTBO» PA3JIMYHbIC MEpPbl NPUHYKACHUS, OyIb TO 3aKOHHBIC WIIH
HE3aKOHHBIC, KOrjJla OBUI0O MPU3HAHO, YTO OHH  TPUMEHSIIHNCH
OCKOpPOHUTENBHBIM ISl YEIOBEYECKOTO JOCTOMHCTBA 00pazoM u 0e3 yuera
KOHKPETHOW CHTyallMl W TIOBEJCHUS JKepTBBL. Hampumep, HapymieHue
cTaThl 3 OBUIO YCTaHOBIEHO, KOrjaa, 0e3 IOCTaTOYHBIX OCHOBaHUH,
3assBUTENN OBUTM TIOMEIICHBI B METALNTHYCCKYIO KIIETKY, OTICISIFOIIYI0 UX
OT TyOJIMKH, BO BPEeMsl yroJIOBHOTO mpoliecca nmpotuB Hux (Ramishvili and
Kokhreidze v. Georgia, no. 1704/06, §§ 99-102, 27 January 2009), korma
3asBUTENH MyOJMYHO HAXOIWIMCh B HApYYHHKAX (CM., Hanpumep, Erdogan
Yagiz, uwmr. Beitre, §§ 45-48, u Gorodnichev v. Russia, no. 52058/99,
§§ 104, 108-109, 24 May 2007), xoraa mpoOBOAMIICS HE3aKOHHBIA JTMYHBIN
JOCMOTp C pasnaeBanuemM (cMm., Hampumep, Iwanczuk v. Poland,
no. 25196/94, § 59, 15 November 2001; Wieser v. Austria, no. 2293/03,
§ 40, 22 February 2007; u Malenko v. Ukraine, no. 18660/03, §§ 59-61,
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19 February 2009), korma 3asBHTENI0 HEOOOCHOBAaHHO COPHJIM BOJOCHI B
KaueCcTBE JUCIUIUIMHAPHOTO HAKa3aHWs 3a KPUTUYECKHE 3alUCKH B aJipec
rOCYJIapCTBEHHBIX OpPraHOB M €ro OXpaHHHKOB B TiophMe (Yankov
v. Bulgaria, no. 39084/97, §§ 117-122, ECHR 2003-XII (extracts)), wiu
KOTJ]a 3asBUTEIb, HAXOSICh B BBITPE3BUTEIE, OBUT MPUHYAUTEILHO Pa3/eT
TpeMsi COTPYIHUKAMH, B TOM YHCJIE IBYMs JUI[AMHU MPOTHBOIOJIOKHOTO
moja, W Ha JecATh 4acoB npuBs3aH K kposatu pemusmu (Wiktorko
v. Poland, no. 14612/02, §§ 54-55, 31 March 2009).

61. Cyn nmanee oTMedaeT, YTO TEPBBIA 3asBUTEIb OBbLI IOMEIICH B
MCUXUATPUYECKYIO0 KJIMHHUKY IMPOTHB €ro BOJH, YTO MOXET CUUTAThCS
CEphE3HBIM BMEIIATCILCTBOM B €ro (PU3MUECKYH0 U ICUXHYECKYIO
[IEJIOCTHOCTD, a TAKXKe JTMYHYIO HEMPUKOCHOBEHHOCTh. B psine cirydaeB Cyn
y)K€ TPHU3HABAJ, YTO MPHHYAUTEILHOEC MEIAMIIMHCKOE BMEUIATEIbCTBO,
Oyayuyd B TIPHUHIHUIIEC OIPABIAHHBIM, JOJDKHO TIIOJBEPraThCs CTPOTOM
IPOBEPKE B COOTBETCTBHHU €O cTaThelt 3 KonBenmuu (cm., mutatis mutandis,
Herczegfalvy v. Austria, 24 September 1992, §§ 82-83, Series A no. 244).
[lpy NpUHATHH PEUICHHS O COOTBETCTBUU TaKUX MEpP BBIIICYKa3aHHOMY
nonoxennto, Cyn paccMaTpuBal, Cpeau Jpyrux (akTopoB, BOIPOC,
oOecrieyrBall JIM  TMPEAUICCTBYIOIIUN MPOIECC MPHHATUS — PEHICHHS
JIOCTATOYHBIC MPOIIECCyaTbHBIC rapaHTuu TUTS 3asIBUTEIIS
(cm. Nevmerzhitsky v. Ukraine, no. 54825/00, §§ 94 -99, ECHR 2005-II;
Jalloh, murt. Beimre, §§ 69, 76 and 82); Ciorap v. Moldova, no. 12066/02, §
89, 19 June 2007; u Kucheruk v. Ukraine, no. 2570/04, §§ 139 - 146, ECHR
2007-X).

62. B nmanHOM ciydyae pelieHue TOMECTHTh TIEPBOTO 3asiBUTEINA
B TICUXHATPUYCCKYIO OOJBHUILY OBLIO MPUHSATO B OJHOCTOPOHHEM ITOPSIJIKE
palOHHBIM TICUXUATPOM, KOTOPBIH, MOX0XKe, HUKOTIa HE OCMaTpUBall €ro
nuaHO. [lepBeIid 3assBUTENs HE HMEN BO3MOXKHOCTH OCIIOPHTH ATO PEIICHUE
JI0 €ro MCMONMHEeHUs. HanmpoTuB, Mo ero yTBepACHUSIM, HE OCIIapUBAEMbIM
[TpaButenscTBOM, wWHpOpPMAIKMS O PEIICHUH O  NPUHYIUTEIHLHOM
TOCTIUTATHM3AINH 3acTalla IEPBOTO 3asiBUTEINS BPACIUIOX, MMOCKOJIBKY 3a JBa
THS JI0 OTHX COOBITUH OH TIONYYWJI CIPaBKYy O TICUXHATPHUICCKON
OPUTOJAHOCTH W TPHUIIET B MUJIHIMIO, JOOPOCOBECTHO Beps, YTO OH
MIPOJUTAT pa3pelieHue Ha pykbe. KpoMe Toro, mepBomy 3asiBUTEIIO HE ObLIa
MPEeIOCTaBlIeHa BO3MOXHOCTh CBSI3aThCS HHM C HAYAJIbHUKOM OTAEICHUS
MUJIMIIAHA, HA CO CBOMM aJIBOKATOM JIO NMIPUMEHEHHS 3TOW Mephl. [loaTomy
MpOLECCY TPUHATUS PEUICHHS O TMNPUHYIUTEIbHON TOCIUTATH3AINH
B JJAHHOM CJIyYae HEJ0CTaBaJI0 OCHOBHBIX MPOIECCYATBHBIX TapaHTHM, YTO
BBI3BIBAET  CEPHhE3HBIE  COMHEHHS  OTHOCHUTEIBHO  MEIUIIUHCKOU
HEOOXOAMMOCTH JTOW Mepbl W eme 0Oojiee Cepbe3HbIe COMHEHUS
OTHOCUTEIILHO HEOOXOAUMOCTH €€ CHIIOBOTO MPUMEHEHUSI.

63. C apyroit CTOPOHBI, Psii GAaKTOPOB MO3BOJISIET TPEITOIOKUATE, YTO
He OBUI0 HUKAaKOW KpaiiHed HEOOXOAMMOCTH MPHUMEHSITh CHIY JUIs
BBITIOJTHCHUSI PEHICHUS O MPUHYIUTCIHHON TOCHUTAIN3AINNA IIePBOTO
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3asBUTENsA. B 4yacTHOCTH, 3asiBUTEIh JOOPOBOJIBHO TPHUILET B OTHACICHHUE
MUJUIMA U HE BeJl ce0sS arpecCMBHO JO COOOIICHHS €My O IIpUKas3e
OTHOCHUTEJIbHO rocnuTanu3andd. Kak BHJIHO W3 MaTepualioB Jeja, OH
OTKa3aJICs MPONTH B MAIIMHY CKOPOM MOMOIIY U PEUIMTEIBLHO MOTpedoBa
BCTPEYM CO CBOMM aJIBOKATOM M C Ha4YaJIbHUKOM OTJICICHHUS MUIIUIINH,
4TOOBI BBICKA3aTh €My IIPOTECT IPOTHUB CBOCH rocmuTanu3anuu. Tem He
MEHee, MPEJICTABIIACTCS, YTO OH HE TOMbBITAJICS HAHECTH KOMY-THO0 KaKOM-
an60 (U3UYECKUI Bpea WM cOeXaTh M3 OTACIICHHUS MUIUIUU. B cBs3m
coatuM, Cyn cyuTaeT, 4Yro 3TO [0 OTJIMYaeTCs OT CIIy4aeB, KOraa
3asBUTEJIN SIPOCTHO CONPOTHUBJISUIMCH, B TO BPEMs KaK OT HUX TPeOOBAJIOCHh
BBITIOJIHUTh 3aKOHHBIE TPEeOOBAaHUS COTPYAHHUKOB IPABOOXPAHUTEIBHBIX
OpPraHoOB, 4YTO SBJISETCS OJHOM W3 OO0S3aHHOCTEH, COCTABJIAIOIICH
IpaXkJIaHCKHI JONr B JeMoKpatudeckoMm obiuectBe (Berlinski v. Poland,
nos. 27715/95 and 30209/96, § 62, 20 June 2002, u Barta v. Hungary,
no.26137/04, § 71, 10 April 2007). Kpome Toro, Cyn oTmeuaer, 4To
HESICHO, TOOPOCOBECTHO JIM JCHCTBOBAIU COTPYIHUKH MHJIMLIAN, YIYUTHIBAs
nH(popmaIo 00 OIMACHOCTH 3asBHUTENSA, M B KaKOW CTCIICHU OHU JIOJKHBI
ObLIM CJICIOBaTh MpuKa3ly ncuxuarpa. B dactHoctu, IIpaBHUTEIBCTBO HE
coobmmino Cyny HA O KaKMX KOHKPETHBIX MpaBUiiaX B 3TOH cBsi3u. OHAKO,
nmo MmHeHuto Cyna, B KOHTEKCTE JaHHOM CHTyallMM, HMX peakKius Ha
TpeOOBaHUS MIePBOTO 3asBUTEIII OTHOCHUTEJIBHO pPa3bICHCHUS
IIPAaBOMEPHOCTH IIPUKa3a O €ro TOCIHTAIU3alMi, a UMCHHO, IIPUMCHCHHUE
CWJIBI, YTOOBI TMOCATUTh €ro B MAallMHY CKOpPOW IMOMOIIU, Oblia SBHO
HECOPa3MEPHOM.

64. Takum o6OpazoMm, Cya cudTaeT, 4YTo, MPUHHMAs BO BHHMAaHHE
CEpbE3HOCTh BMEIIATEIIBCTBA B JIMYHYIO HEMPHUKOCHOBEHHOCTH IIEPBOTO
3asBUTENE B CBA3M C €ro MNPUHYAUTETBHOM  TrOoCHHTaIu3alueit
B TICUXHATPUYCCKYIO KIIMHUKY, PUMEHEHUE (PU3NICCKON CHUIIBI B OTBET HA
€ro TOMBITKU BBISICHUTH 3aKOHHOCTh MEpPBI MOTJIa YHU3UTH €ro J0 TaKoi
CTCTIICHW, YTO OTO BBIXOJWIO 3a pPAaMKH, JIO3BOJICHHBIE CTaTbel 3
B OTHOIICHUU MPUHYIUTEIBHBIX METUIIMHCKUX Tpolrieayp. Takum odpazom,
UMEJIO MECTO YHU3HUTEIHLHOE OOpaIlcHHE.

65. Kpome toro, Cyn cuuTaer, 4To Aake€ B CIIydasx, KacaroIIMXCs
3aKOHHOTO TPUMEHEHHSI CHJIBI JUIS  TMPEOJOJICHUS  COTPOTHRBIICHUS,
TOCy/IapCTBEHHBIE CIIyXalllie HECyT OTBETCTBEHHOCTh 3a pPa3yMHOE
TUTAHUPOBAHUE CBOMX JICWCTBUM, YTOOBI CBECTH K MHHUMYMY BO3MOJKHBIC
TeJIeCHBbIe TOBpexAeHus (cMm., mutatis mutandis, Rehbock v. Slovenia,
no. 29462/95, §§ 71-72, 76, ECHR 2000-XII; R.L. and M.-J.D. v. France,
no. 44568/98, §§ 66-73, 19 May 2004; u Kopylov v. Russia, no. 3933/04,
§§ 162-165, 29 July 2010). B pmamnom cinyuae Cya mOpuHHMAaET
BO BHUMAaHWE, YTO U TICUXUATPBI, U COTPYAHUKH MUIUINH, YIACTBOBABIIIHE
B WHIUJCHTE, WMEIH JIOCTATOYHO BPEMCHH, YTOOBI CIUIAHUPOBATH CBOM
NeHCTBUS 3apaHee, B TOM UHCJIE€ TMOJATOTOBUTHCS K BO3MOXKHBIM
HACWJIBCTBEHHBIM JICHCTBHSIM W COINPOTHUBJICHHIO CO CTOPOHBI IIEPBOTO
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3asBUTEJISA, KOTOPBIM SKOOBI HYX/aJCsl B CTAllMOHAPHOM JICYEHUHU B CBA3U
C €ro arpeccMBHbIM M HeaJekBaTHbIM noBeneHueM. Kpome toro, Cyn
OTMEYaeT, YTO KOH(UIMKT IMPOM30IIE] B OMEIIEHUU OTACICHUS MUJINLUH,
COTPYIHUKH KOTOPOIO, IPOLIECIAIIME CIELUATbHYIO IOATOTOBKY, HWMEIU
SBHOE IMPEUMYILECTBO HaJ ABYMS 3asBUTEJIAIMU, KOTOpbIE HE 00Jaaaiu
0c000#1 CHIION WM HaBBIKAMH, YTOOBI MPOTHBOCTOATH MM. COTpYAHUKH
MWINLUK HAXOIWINCh B ropa3fo 0ojee BBIFOAHOM IOJOXEHHUU B IUIAHE
KOHTpoJIsl Haja curTyauued. Ha ocHoBaHuum BblensnoxxkeHHoro, Cyn
CUMTAET, YTO, HE3aBUCUMO OT TOT0, HAHEC JIM NEPBbII 3asBUTENb TEJIECHbIE
HOBPEXJCHHUS caM ce0e, BCICACTBUE yJapOB O pa3iU4HbIE MPEAMETHI, KaK
yTrBepkaaer IIpaBUTeNbCTBO, WM OHU OBUIM HAHECEHBI COTPYIHUKAMU
MWIMIHMH, KAK CJIEIYET U3 €ro cioB, IIpaBUTENbCTBO HE CMOIJIO J1OKAa3aTh,
YTO 3TH HOBPEKICHUS MOITHU OBITh IOJIyYEHBl BCIEICTBUE MPUMEHEHMS
CWJIBI, YMECTHOTO B JaHHBIX 0OcCTOsTeNbCTBAaX. Takum obpaszoMm, Cya
CUMTAET, YTO IPUMEHEHHE CUJIbI ObUIO HEMPONOPLUUOHATIBHBIM M COCTABUIIO
OecuenoBeYHOE M YHMIKAIOIIEe JOCTOMHCTBO OOpAaIlleHHE 110 OTHOIICHUIO
K IEPBOMY 3asIBUTEIIIO.

66. Takum o00pa3om, TEpBBI 3asfBUTENb MOJBEPICS KECTOKOMY
oOpalieHuto B HapyleHue cratbu 3 KonBeHuuu.

(if) B omnowenuu emopoeo 3aseumenst

67. Cyn ormewaer, 4To BTOpas 3asBUTEILHUIA TONYyYWIa YIIUOBI U
Jpyrue JIerkue TeJeCHble IOBPEXJIEHUs B pE3ysbTaTe €€ MOIMbITKH
BMEIIATHCS B JICMCTBUS COTPYAHUKOB MUJIMIIUU B CBSI3H C TIPUHYAUTEIBHOM
rocuutanuzanuen ee myxa. Cy CUMTaeT 3T MOBPEXKJIEHHS T0CTaTOUHBIMU
JUIE  TOro, 4YTOOBI ToMmanaTh mox neiictBue cratbu 3  KoHBeHnuw,
NOCKOJIBKY ~ HACHUJIbCTBEHHBIE  JCUCTBUS ~ MMJIMIMHM, B  KOHTEKCTE
YHIKAIOIIETO JTOCTOMHCTBO OOpaIIeHUs] C MY>KeM BTOPOW 3asBUTEIBHUIIH,
ObUIM SIBHO Hecopa3MepHbIMH. IIpu OIleHKe TOro, MOXKET JIM IoCyJIapCTBO
HECTH OTBETCTBEHHOCTh 3a JaHHBIE TellecHble moBpexaeHus, Cya
CCBUIAETCSI Ha CBOM pacCcyXJIeHus B § 65 Bbllle, U CUYUTAET, YTO
[IpaBUTENECTBO HE  MPENOCTAaBWIO  TPABAONOJOOHBIX  OOBSICHEHWH,
OCBOOOXKJAIOIIMX €ro OT OTBETCTBEHHOCTH 3a TpaBMbl  BTOPOM
3asgBUTENBHUIBI. TakuM o00pa3oMm, CuWia, TPUMEHEHHass KO BTOPOM
3asgBUTENBHUIIE, MOXET KBAJU(UIMPOBATHCS Kak OecyeloBeYyHOE MU
YHIXKAIoIIEee JOCTOMHCTBO OOpalleHHe.

68. CnenoBarenbHO, ObuTla HapymieHa craThst 3 KOHBEHLMH B CBS3U
C J)KECTOKUM OOpaIlleHUEM CO BTOPOIl 3asIBUTEIbHUIIEH.
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2. B omnowenuu s¢ghpghexkmusrnocmu pacciedosaruisi

(a) AprymMeHTBI CTOPOH

69. [lo crmoBam 3asBHUTENECH, pacclieOBaHHWE >Kalo0 Ha KECTOKOE
oOpareHue He COOTBETCTBOBAJIO OCHOBHBIM TpeOoBaHUSIM 3((PEKTHBHOCTH,
npeaycCMOTpeHHbIM cTathedl 3 KoHBeHIMH. YTOJI0BHOE pPa30MpaTenbCcTBO
OBLIO HAYaTO TOJIBKO Yepe3 JiBa roja nocie uHimaeHta 7 mapra 2003 romxa
(28 utons 2005 rona B oTHOIIEHUHU TiepBOTO 3asBUTeNs U 18 okTsaops 2005
rojia B OTHOIICHUH BTOPOW 3asBHTENIBHUIIBI). JTa 3aJepiKKa HE MOIJa He
MOBJICYh 33 COOOM yTpaTy IIEHHBIX JI0Ka3aTenbCcTB. Kpome Toro, paxke mocie
BO30YXKICHHSI JIeNa, paccieloBaHuE OBbLJIO MOBEPXHOCTHBIM, W BIIACTH HE
YCTAaHOBWJIM M HE HAKa3aJM JIUI, OTBETCTBEHHBIX 32 JKECTOKOE OOpalieHue
C 3asBUTEJSIMH, MO Ceil JeHb, TO €CTh OoJiee YeM 4Yepe3 CeMb JIeT IMOCIe
WHITU/ICHTA.

70. IIpaBuTenbcTBO HE coriacuiioch. OHO 3asBUIIO, UTO pacclieZlOBaHUE
MPOBOAMTCS TPOKYpaTypold, HE3aBHCHMOH OT OpraHOB, MPHYACTHBIX
Kk uHiuaenty. Kpome Ttoro, I[IpaBuTenbcTBO yTBEpXkAano, UYTO ObLI
NPOBEICH PsA  CICACTBCHHBIX  MEPOIPHUSATHH, BKJIIOYAs  JOMPOCHI
CBUJETENEeH, MEAUIIMHCKUE IKCIEPTU3bl U CIIEIACTBEHHBIE SKCIIEPUMEHTHI,
M YTO BJIACTH JICJAIOT BCE OT HUX 3aBUCAIICEC JUIS YCTAHOBJICHHS
00CTOSITENNLCTB MPOUCILECTBUS, TMPUHATUS PEHICHUS O BHUHOBHOCTU U
HaKa3aHUs JIUI, OTBETCTBCHHBIX 3a YKECTOKOE oOpalieHue (eCiid TaKOBbIC
UMEIOTCS).

(b) Ouenka Cyna

71. Cyn moBTopsieT, 4To, KOIJa JIULO MoAaeT 00OCHOBAaHHYIO Kanooy,
YTO OHO MOJBEPIVIOCH CEPhE3HOMY MKECTOKOMY OOpPAILIEHHIO CO CTOPOHBI
TOCYyJapCTBEHHBIX OPraHOB B HApYIIEHWE CTaTbU 3, 3TO TIOJOXKECHUE
B COYETaHUM C 00Iel 0053aHHOCTBIO rocynapeTsa o crathe 1 KonBenuuu
KOCBEHHO  TpeOyer  mpoBeneHus  3(Q(EeKTUBHOro  OQHUIMAIBHOTO
paccrnenoBanus (cm., Hampumep, Assenov and Others v. Bulgaria,
28 October 1998, § 102, Reports of Judgments and Decisions 1998-VI11).

72. Yto KacaeTcs 00CTOSATENbCTB AaHHOTO Jiena, Cyl oTMevaeT, Mpexae
BCEro, YTO 3asBUTENM MOJAIM CBOM aJloObl Ha >KECTOKOE oOpalieHue
B T€UCHHME HECKOJIbKHUX JIHEH mocie uHIMaeHTa. Kpome Toro, oH oTMeyaer,
YTO JJMYHOCTH JIOJDKHOCTHBIX JIMI, TPUYACTHBIX K )KECTOKOMY OOpaIlleHuIo,
ObUIM yKa3aHbl B 9THX kajobax. B To ke Bpewms, paccienoBaHue, KOTOPOe
JUTMIIOCH OoJiee CeMH JIET, TaK M HE MPHUILIO K BBIBOAY, TOJDKHBI JTH ATH
JOJDKHOCTHBIE JIMIA TIOHECTH OTBETCTBEHHOCTH 32 CBOM JICHCTBHSL.

73. Kpome toro, Cya oTMeuaer, 4TO pacciieZIOBaHHE HECKOJIBKO pa3
OpeKpamanoch, TakK Kak IMpOKyparypa HE Morja OOHapyXHUTb
JIOKa3aTeIbCTBAa JKECTOKOTo OOpamieHus. Bce pemeHns o mpekpamieHun
paccienoBaHuss ObUIM BIOCJEJACTBUM AHHYJIHMPOBAHBI BBIIIECTOSIUMHU
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OopraHaMM MPOKypaTyphl WM CyJAa, B CBSI3U C TE€M, YTO IMPOKypaTypa He
UCTOJIb30Bajla BCE MMEIOIIMECS Yy HEe CpPeACTBa Uil YCTaHOBIICHHS
COOTBETCTBYIOIIUX OOCTOATEILCTB. B CBOMX COOTBETCTBYIOIIMX PEIICHUSIX
OTH OPraHbl NPSMO YKAa3bIBAIM HA PSAJ Mep, KOTOPbIE MOIVIA Obl OBITH
OPUHATBL, M OTMEYalld, YTO HUX HPEIbIIyIIHe HWHCTPYKUUU HE ObLIN
MOJTHOCTBIO BBIOJHEHBI. HecMOTpst Ha 3TO, paccienoBaHre HEOAHOKPATHO
MPEeKpPaIaoch, B CYIHOCTH, HA TEX K€ OCHOBAaHUSX, KaK U JI0 3TOro, 0e3
MPHUHSITHS JATBHEUIITNX CYIECTBEHHBIX Mep.

74. Cyn cuutaeTr, 4ro (haKTHYECKHE OOCTOSATEIhCTBA PaCCIICIOBAHUS
xKano0 3asBUTENIEH Ha )KECTOKOE OOpalleHue B JaHHOM CIydae aHAIOTUYHbI
CUTyallusiM B psAle HEAaBHUX Jed, B KOTopbix Cya mpu3HAN HapyLICHUS
(cm., manmpumep, Mikheyev v. Russia, no. 77617/01, §§ 112-113 u 120-121,
26 January 2006; Kozinets, mur. Beimie, §§ 61-62 u 65; u Kobets v. Ukraine,
no. 16437/04, §§ 53-56, 14 February 2008).

75. B cBete 00CTOATENBCTB AAHHOTO Jella U CBOETO MPELEJECHTHOIO
npaBa, Cya NPUXOIWT K BBIBOJY, YTO B JAaHHOM CiIy4ae OblIa HapyIIeHa
crathsd 3 KoHBeHIIMH B CBs3M ¢ HEA(P(HEKTUBHBIM PACCIICIOBAHHEM Kajao0
3asBHUTENECH Ha JKECTOKOE OOpalieHHe ¢ HUMH B CBS3H C HCIOJIHEHUEM
npHUKa3a O TOCIUTAIM3alMu TepBoro 3asBureis. OTClofa ClenyeTr, 4YTo
Bo3paxxenue IIpaButenncTBa 0 mpuemsieMoctd (cMm. § 45 BbIlIE) JTOKHO
OBITH OTKJIOHEHO.

76. B cBere Bcero Bbimecka3zaHHOro, Cya HaXOAWT, YTO MMEJIO MECTO
Hapymienue cratbu 3 KoHBeHIMM B CBs3U ¢ HEdPPEKTUBHBIM
pacciieZJoBaHHEM kKajo0 3asBUTENEN Ha )KECTOKOE 0OpallieHue.

Il. 3AABJIEHHOE HAPYIIEHUE CTATbM 8 KOHBEHLNU
B OTHOIIEHWU ITEPBOI'O 3AABUTEJIA

77. Kpome Toro, mepBbId 3asBUTENb JKaloBajcs MO cTaTbe 8
KoHBeHI1MH, 4TO OH MOJBEPIcsl MCUXHUATPUUECKOMY OCBHJIETEIHCTBOBAHUIO
15 wrons 2001 roma m emy ObUI TIOCTAaBIEH JAMArHO3 «XPOHHUYECKOE
OpeloBOe pacCTpPOMCTBO» B HAPYIICHHE MPUMEHUMOIO 3aKOHOJIaTEIhCTBA.
JlaHHOE MOJIOKEHUE TJ1aCHT:

«l. Ka)KZ[BIﬁ HUMCET IIPABO Ha YBaKCHUEC €TI0 JIMYHOM. . . JKU3HH...

2.He pomyckaercs BMEIIATENILCTBO CO CTOPOHBI IyOJWYHBIX BIACTEd B
OCYIIECTBIICHUE 3TOTO TpaBa, 3a UCKIFOUEHUEM Cydasi, KOTr/Ia TaKOe BMEIIATeIhCTBO
MIPEYCMOTPEHO 3aKOHOM M HEOOXOIMMO B IEMOKPAaTHYECKOM OOIIECTBE B HHTEpECax
HAllMOHAIIBHOM  0e30MacHOCTH H  OOLIECTBEHHOTrO MOPS/IKA, HSKOHOMHYECKOTO
07arococTosHUA  CTpaHBl, B [EIIX MPEJOTBPAIICHHS  OECIOPSAKOB WM
HpeCTyHHeHI/Iﬁ, JUIA OXpaHbl 310POBbA WJIM HPABCTBCHHOCTHU WJIM 3allWUTBI IIpaB U
CBOOOJ IPYTUX JTUI.
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A. TlpuemiieMmocTh

78. [lpaBUTENbCTBO HE MPEACTABHIO KOMMEHTAPHEB OTHOCHTEIHHO
MPUEMIIEMOCTHU Kalo00bl MEPBOrO 3asBUTENSI B COOTBETCTBUU CO CTaTheil 8
Konpenuuu.

79. Cyn cuumTaer, 4YTO JaHHAasd Jkajoba HE SBIACTCA  SBHO
HeoOocHOBaHHOM B 3HaueHUH ctathi 35 § 3(a) Konsenuuu. Kpome Toro, on
OTMEYAEeT, YTO OHA HE SIBJISIETCA HEMpPUEMIIEMON U MO APYTUM OCHOBAHHSIM.
CrnenoBarenbHO, OHA JA0JDKHA OBITH IPU3HAHA TPUEMIIEMOM.

B. CymecrtBo aena

1. Apeymenmur cmopon

80. IlepBblii 3asBUTENIb YTBEPXKAAJ, YTO M €r0 OCBUIETEIbCTBOBAHUE
15 urons 2001 roga, u BBIBOA, UYTO OH CTPaJaeT XPOHUYECKUM OpeOBBIM
paccTpoiicTBoM, ObulM HE3aKOHHBIMH. OH yTBEp)KJaJl, B 4aCTHOCTH, 4YTO
pe3yJIbTaThl MOCIEYIOIET0 BHYTPEHHETO IPaKJaHCKOTO pa30upaTesibCcTBa
[0 €ro Jiejly He JOJDKHBI IIPUHHUMAThCs BO BHUMaHME, TaK KaK CyJIeOHbIe
opranbl He OOECIEUUIU CIPaBEAIUBOE CyneOHOE pa3OUpaTeNbCTBO U HE
NpEeACTaBWIM  OCHOBAaHMM Uil nOpuMeHeHuss cratbu 11 3akonHa
«O ncuxuaTpuyeckol MOMOIIM» B €ro KOHKPETHOM ciydae, a TakkKe He
pacCMOTpENIM  €ro  YTBEPXKACHMS, UYTO €ro  OCBHJETEIbCTBOBAHUE
Y TIOCTAaHOBKA JWarHo3a OblIM HE3aKOHHBIMHM. BBIBOJBI cyaa, dYTO
OCBUJICTEIbCTBOBAHHE OBIJIO IPOBEACHO JOJDKHBIM 00pazoM, ObLIH
MOJIHOCTBIO HEOOOCHOBaHHBIMU. OH TaK)Ke yTBEPHKAAJ, YTO MUCHMO T-xkH JI.
HE MOTJIO CUHUTAThCSl JOCTaTOUYHBIM OCHOBAHUEM Ul €r0 NPUHYAUTEIBHOTO
OCBUJETENBCTBOBAaHUA. HakoHenm, OH  yTBepXkAaJl, YTO  KpaTKUU
HEO(UIMATBHBIA PAa3rOBOP HENb3s KBATM(PHUUUPOBATH Kak OQHIMaIbHOE
NICUXUATPUUECKOE OCBHJIETEIILCTBOBAHNE U OCHOBAHUE JIJISl IMAarHOCTUKU Y
HET0 CEpbE3HOI0 ICUXUUYECKOTO PACCTPOICTBA.

81. IlpaButenscTBO HE  cormacwiock. OHO  MPH3HANO,  YTO
NICUXUATPUUECKOE OCBUIECTEIBCTBOBAHUE IIEPBOTO 3asABUTENS  SBIISIIOCH
BMEUIATEIbCTBOM B €0 JIMYHYIO KH3Hb 110 CMBICTY cTaThu 8 KOoHBEHIMH.
OHO yTBep)KJaslo, OJHAKO, YTO 3TO BMEIIATEJILCTBO OBLIO OMpaBIaHHBIM
B COOTBETCTBUM C IYHKTOM 2 JaHHOTO TMojoxeHus. B uacTHOCTH,
OCBUJICTEIHCTBOBAHUE OBLIO MPOBEJCHO HA OCHOBaHMM NMuUcChbMa T-xku JI.,
coJieprKallero kajao0bl Ha HEHOPMaJlbHOE MOBEACHHE NMEPBOrO 3asBUTEINS,
KOTOpO€  MPEACTaBIAJIO  yrpo3y ee  COOCTBEHHOM  0e30MmacHOCTH
1 0€30MaCHOCTH OKPYXKAIOMUX. ITH KAJI0OBl HE OBLTH HEOOOCHOBAHHBIMH,
B yacTHocTH, B UtoHe 2000 roja nepselil 3agBUTENL HAHEC TPaBMBI I-xke JI.
pyrue opHOcenbyaHe TaKXe >KajJOBAJUCh B pa3jMuHble MHCTAHIUU Ha
IIPOBOKALIMOHHOE  IOBEACHHE IEpBOro  3asBuTensd. IIpaBUTENBCTBO
MPEJICTaBUIIO B ATOM CBS3M KOIHUU ajlo0 Ha TIOBE/IEHUE TIEPBOT0 3asBUTEII,
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norydeHHbIX oT pasnuunbix Jroaed B 2000-2003 romax. B cmere srtoro,
MICUXHUATPUYECKOE OCBHJICTEIILCTBOBAHNE TIEPBOTO 3asIBUTEIIS MTPECIIEAOBATIO
3aKOHHYIO II€JIb, & UMCHHO — 3alllUTy MpaB APyrux Jojaed. OHO ObLIO
HEO0OXOUMO B JEMOKPATUYECKOM OOIIECTBE M MPOBEICHO B COOTBETCTBUU
C 3aKOHOM, B YaCTHOCTH, B COOTBETCTBHM C IIOJOKEHUAMH cTaTbu 11
3akona VYxkpamabl «O TICUXHATPUUECKON IMOMOIIN», pPa3pelIaroIIHMH
NPUHYAUTEIBHOE TMCUXHATPUUECKOE OCBUICTEILCTBOBAHUE JIUIl, KOTOPHIC
MPOSIBIISIIOT PEeabHBIC HAMEPEHUSI COBEPIINUTD JACHCTBUS, MPEICTABIISIONINE
HEIOCPEJACTBEHHYIO OIIaCHOCTH JUISt OKPYKaIOIIHUX. Haxonerr,
[TpaBUTENBCTBO YTBEPXKAANO, YTO IPABOMEPHOCTH MPUMEHEHUS STOTO
TIOJIOXKCHHS B CJIydae MEPBOTO 3asBUTEIISI ObLIO MOATBEPKICHO CYIeOHBIMU
OpraHaMH Ha JABYX YPOBHSIX B XOJI€ OCIIaPHBACMOT0 Pa30MPATEIIbCTBA.

2. Oyenka Cyoa

82. Cyn yxe mpu3HABAI paHEE B PA3IUYHBIX KOHTEKCTaX, YTO MOHSITHE
YACTHOM J>KM3HM BKIIIOYaeT B ce0s (U3MUYECKYI0 M ICHUXOJOTHYECKYIO
IIEIOCTHOCTh YesioBeka (cM., Hanpumep, A V. Croatia, no. 55164/08, § 60,
ECHR 2010-...), ¥ 4TO ICHXHYECKOE 3J0POBBE SIBIIACTCS BAXKHON YaCThIO
4yacTHO# xu3HM (cM., Hanpumep, Dolenec v. Croatia, no. 25282/06, § 165,
26 November 2009). B cootBercTBHM C 3TUMH npuHIHIamMu, Cya CUUTaET,
9TO B JIaHHOM CJIydac OCBHJICTCIHCTBOBAHHE IIEPBOTO  3asSBHTEISA
NCUXUATPOM TOCYAApCTBEHHOH OOJBHHUIIBI U TOCTAaHOBKA JHAarHos3a
«XPOHUYECKOE OPeI0BOE PacCTPONCTBO» SBIISIIOCH BMEMIATEIILCTBOM B €TI0
YaCTHYIO JKM3Hb. @DaKT Takoro BMEMIATEIbCTBA HE OCMAPUBACTCS
CTOPOHAMHU.

83. Kpome Toro, Cyn moBTOpsieT, 4TO BMEMIATETHCTBO MPOTUBOPEUUT
CTaThe 8 32 MCKIIFOUECHUEM CIIYYaeB, KOT/Ia OHO «IIPEITYCMOTPEHO 3aKOHOMY,
npecieayeT OAHY HiIn Oosiee OnpaBIaHHBIX IIeJiel, yKa3aHHBIX B IMyHKTE 2,
U, KPOME TOTO, SIBISETCS «HEOOXOJUMBIM B JEMOKPATHYECKOM OOIIECTBE
JUTSL TOCTUKEHHS 9TUX 1enel (cM., cpeau HenaBHux aen, Gutu v. Moldova,
no. 20289/02, § 65, 7 June 2007). BoipaxkeHue «mpeaycMOTPEHO 3aKOHOMY,
noJpa3ymMeBaeT, B  YaCTHOCTH, TpeOoBaHME pa3yMHOH  SICHOCTH
B OTHOIICHHH MAacImTab0B M CIOCOOOB MPUMEHEHHS JUCKPCIIMOHHBIX
MTOJTHOMOYHIA, BO3JI0’KEHHBIX Ha roCyJ1lapCTBEeHHbBIE OpraHbl
(cm. Domenichini v. Italy, 15 November 1996, § 33, Reports 1996-V).

84. B cBoux aprymeHTax IIpaBUTEnbCTBO cocianoch Ha craThio 11
3akoHa YkpawHel «O TCHXHATpUYEeCKoW momomu» (cM. § 43 BeIIIe)
B KaUECTBE IOPUIMYECKOrO OCHOBAHUS JUIsi BMEUIATENLCTBA, U YIMOMSHYIIO
naceMa  T-kM JI. W Ipyrux  oKuTene  JAepeBHM B KayecTBe
HEMOCPE/ICTBEHHBIX OCHOBAaHHMHA 11  OCBHJIETEIBCTBOBAHHUS IEPBOTO
3aBUTENS C IENBbI0 MPUHATHS PEIICHUsS O HEOOXOAMMOCTH OKa3aHHS eMy
MICUXUATPUIECKON TTOMOIIIH.

85. Cyn oTMmedaer, 4TO B JIAHHOM 3aKOHE IMPUBEJCHBI UCUYCPIBIBAIOIINE
OCHOBaHUS JJII OCBUJIETEIHCTBOBAHUSA JUIA TICUXUATPOM (cM. § 43 BbIILIE).
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Kak cnemyer u3 aHanm3a COOTBETCTBYIOLIEIO TEKCTa, ATH OCHOBAHUS
TaKkoBbl: (a)coriacue WIM 3ampoc Jjuna (WM €ero NpeacTaBUTENs),
(6) pemienne cyaa, win (B) HEOTJIOKHAsE HEOOXOIUMOCTh (B ciydae, eciu
YeJIOBEK MPEJCTABISET HEMOCPEICTBEHHYIO OMACHOCTb JJISi Ce0sl MU JUIs
OKPY’KaIOIIHX ).

86. Cyn oTmewaer, 4TO aHaIU3 TOr0, KAaKHE€ M3 BBIIICYNOMSHYTHIX
OCHOBaHUN MPUMEHUMBI B CIIy4ae T[EpBOTO 3asBUTENA, OTCYTCTBYET
B PCIICHUHU aneJUIAMOHHOTO cyaa [lonaTaBckoit oOnactu, KOTOPBII
MOCTaHOBUJI, YTO OCBHJIETEIHCTBOBAHUE ObLIO 3aKOHHBIM (CM. § 15 BbImIE).

87. Cyn ccputaercss B 9TOH CBsA3M Ha 3aMmedanue IIpaButenbcTBa, 4TO
OCBHJIETEILCTBOBAHNUE OBLIO MPOBEIECHO HAa OCHOBAaHUU XKaynoObl r-ku JI.
rnaBHoMy rcuxuarpy llodaTraBckoit OONBHUIIBI HA HEHOPMAJbHOE W
OCKOpOUTENBHOE TMOBEIEHHE MEPBOro 3asBuUTeNsl. Hu B COOTBETCTBYIOIIEM
peleHnn CcyAa, HA B JPYIHX MaTepualax Jeia, HH B 3aMEeYaHHsIX
[TpaBuTENnsCTBA HET HUKAKMX CBEJICHUI O 3ampOCe WJIM COTJIACHUU IMEPBOTO
3asgBUTENS HAa OCBUAETEIbCTBOBAHWE WM O PEUICHHH CyJda MO 3TOMY
noBoay. YTo Kacaerca emie OAHOTO OCHOBaHUS MJig IPOBEICHUS
OCBHJIETEILCTBOBAHUSA,  NpeaycMOTpeHHoro  cratbed 11 3akonHa
«O nCUXUATPUYECKON MOMOIIUY», TO €CTh «HEOTJIONKHONW HEOOXOIUMOCTHY,
OHO TaK)Xe SBHO OTCYTCTBYeT B MaTepuanax nena. bomee Toro, Cyn
OTMEYAaeT, YTO B MUChbME r-ku JI. onmuchiBagach MPOIOJDKUTENbHAS MOJIETh
NoBe/eHUs (B TEUEHHE JEBATH JIET), BKJIIOYAIOLIAs PyraHb, KOH(IIHUKTBHI,
dororpadupoBanue, MpPOCIyIIMBaHHWE, M Tak janee. XOTS OHA TaKxKe
yIIOMHUHAJNA Clydan (U3UYECKOTO HACWIHSA, €IMHCTBEHHBIH KOHKPETHBIN
UHIUACHT MMET MeCTO 3a rox A0 ee muchMma (B umioHe 2000 roma).
Hu manmonanpHple cyneOHble opraHel, HH [IpaBUTENECTBO B CBOUX
3aMEYaHuAX, HE YTBEPXKIAIW, 4YTO >KalnoObl Tr-xu JI. Moryr ObITh
UCTOJIKOBAaHBI KaK TPU3HAKH «HEOTJIOXHOH HEOOXOIUMOCTH», KOTOPHIC
OCBOOOXKJIAIOT MCHUXHMATpPa OT OOS3aHHOCTU MOJYYHUTh COTJIACHE IEPBOTO
3asgBUTENS WM TpEABApUTENbHOE CylneOHOe pa3pelieHHe Ha  ero
ocBujeTenbcTBOBaHME.  [IOCKONBKY  HAa ~ OCHOBaHMHM  HUMEIOIIUXCS
JOKYMEHTOB HE TMPEICTAaBISETCS BO3MOXHBIM YCTaHOBHTH TOYHBIC
IpaBOBbIE OCHOBAaHUS S TCUXMATPUUYECKOI'O OCBUIETEIbCTBOBAHMS
nepBoro 3asButens, CyJ CYHTaeT, YTO OCBHUICTEIHCTBOBAHHE HE OBLIO
IPOBE/IEHO B COOTBETCTBUU C 3aKOHOM.

88. Cyn Takxe OTMeuaeT, YTO HallHOHAJBHBIE Cy/lIeOHbIe OpraHbl HUKaK
HE OTpearupoBajli Ha apryMeHThl IEpBOrO 3asBUTENS, 4YTO Qopma
NPOBEICHUST OCBUAETENbCTBOBaHUs (HeodHIMaabHas Oecemaa BO JaBOpe 00
€ro OTHOIIECHHSIX C COCEISIMU, KOTOpasi MPOI0JDKalack OT MATH (IO ciIoBam
sagBuTenst) g0 25 (mo cimoBam  M.®D.) MHHYT), HE COOTBETCTBOBaja
OPUMEHUMBIM MEIUIMHCKUM peKkoMmeHgauusM. Cyn cuMTaeT, yTo aHalu3
YTBEP)KIAEMBIX  TPOLECCYAIbHBIX  HEJIOCTAaTKOB  MCHUXHATPUIECKOTO
OCBUJICTEIIHCTBOBAHMSI 3asBUTEINII MMEET pellarollee 3HAaYeHHWE B JaHHOM
nene. [IpaBUTENBCTBO TaKKe HE MPEIOCTABMIIO HUKAKUX MPABIOMOT00HBIX
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OOBSICHEHUII OTHOCUTEIIBHO COOTBETCTBUSI MPOLECCYaIbHOIO AacIeKTa
MICUXUATPUUYECKOTO  OCBUJETEIHCTBOBAHUSA  3asBUTENS  JIEUCTBYIOLIEMY
3aKOHOAATENbCTBY. Takum oOpa3zom, Cya cuMTaer, 4YTO IOCTaHOBKA
JIMarHo3a epBOMY 3asiBUTENI0 HE COOTBETCTBOBAJIA 3aKOHY.

89. Dtu coobpakeHus ABISIOTCSA JOCTATOYHBIMHU ISl BBIBOJA O TOM, YTO
UMEJI0 MEeCTO HapyiieHue cratbi 8§ KOHBEHIIMM B OTHOIICHUW TPOBEICHHS
MCUXUATPUUECKOTO OCBHJICTEIILCTBOBAHUS TMEPBOT0O 3asBUTEINS MIPOTUB €0
Bonu 15 wurons 2001 roma ¥ JUArHOCTUPOBAHUSA Y HETO XPOHUYECKOIO
OpenoBOro paccTpoicTaa.

1. 3AJBJIEHHOE HAPYIHIEHUE CTATbU 6 § 1 KOHBEHIIMU
B OTHOIIEHNHA ITEPBOI'O SASBUTEJIA B CBA3U1
C HEYJIOBJIETBOPUTEJIbHOM MOTUBALIMEN PEILEHWS OT
30 AIIPEJIA 2002 T'OAA

90. IlepBeIii 3agBUTENb TAKXKE JKAJIOBAJCS, B COOTBETCTBUHU IO CTAThE
6§ 1 KoHBeHIMH, YTO amneUISILUOHHBIA CyJq HE YyKa3aldl JOCTaTOYHBIX
OCHOBaHUM NIl OTMEHBI pemieHus oT 6 ¢espans 2002 roga U npuU3HaAHUS
€ro ICHUXHUATPUYECKOTO0 OcCBUIeTeNbcTBOBaHUs 15 wurons 2001 ropa
3aKOHHBIM. DTO MOJIOKEHUE, B YACTHOCTH, I'JIACHT:

«Kaxplii B ciydae cropa o ero rpakJaHCKHUX IpaBax M OOSN3aHHOCTSIX WU IPH
NIPEABSIBICHUN MY JIF000T0 YTOJIOBHOTO OOBUHEHUS HMEET IPAaBO HA CIIPaBEIINBOE U
myOnuyHOe pa3bWpaTenhcTBO  JAeda B pasyMHBIH  CPOK  HE3aBHCHMBIM U
OecIpUCTPaCTHBIM CyJIOM, CO3/laHHBIM Ha OCHOBAaHHH 3aKOHA...»

91. IlpaBUTENBCTBO OCIOPHUIIO 3TO YTBEPKICHHE.

92. Cyn ormeuaer, uyto 95Ta >xajoba cCBs3aHAa C KaJOOOW IEPBOTO
3asBUTENS B COOTBETCTBMM CO CTaTheH 8, M MOATOMY JOJKHA OBITH TakxkKe
IIPU3HAHA IPUEMIIEMOM.

93. Cyn Take HallOMHHAET, YTO, HECMOTpPSI Ha Pa3IMuMe B XapakTepe
WHTEPECOB, 3allMIIaeMbIX cTarbsMu 6 u 8 KoHBeHIHMH, YTO MOXeT
noTpe0oBaTh OTAEIBLHOIO PACCMOTPEHUS )Kan00, MOJaHHBIX B COOTBETCTBUH
C OTHUMH TOJOXKECHHWSMH, B JAaHHOM Cllydyae, NPHUHUMAas BO BHHUMAaHHE
BbIBOJIbI Cyza mo crathe 8 (cM. §§ 85-88 Bbile) B OTHOIIIEHHH OTCYTCTBHS
TOYHBIX YKa3aHW, KaKue MPABOBBIC TOJOKEHUS TOCITYKWJIA OCHOBAHHUEM
JUI TICUXHMATPUYECKOTo oOcienoBaHMs mMepBoro 3asButens, CyJ CUUTaeT,
YTO HET HeOOXOJIUMOCTHU paccMaTpuBaTh 3TH ke (akThl MO cTathe 6 (cM.,
mutatis mutandis, Hunt v. Ukraine, no. 31111/04, § 66, 7 December 2006).
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IV.3A5BJIEHHOE HAPYHIEHUE CTATbBM 6§1 KOHBEHIIMU
BCBA3U C OTCYTCTBHMEM IIEPBOI'O 3ASBUTEIIA HA
CJOYIIAHHNU ET'O AEJIA B AIIEJJEALIMOHHOM CYAE

94. 3asBuTenp Takke kanoBajics mo cratbe 6 § 1 KonBeHmuu, 4to oH
ObUI  HECHPaBEJIMBO  JIMIICH  BO3MOXKHOCTH  MPHHATH  y4acTHE
B aNCJUISIIIUOHHOM PAacCMOTPEHUU €ro Jejia MPOTUB TICUXUATPOB JHOO
JMYHO, JIN0OO Yepe3 CBOEro aJBOKaTa MW3-3a TOTO, YTO aICJUISIIHOHHBIA CY/I
HE YBEJIOMHUJI €T0 O JIaTe CIyIIaHus.

A. Ilpuemisiemoctsb

95. IlpaBUTENBCTBO HE MPEACTABMIO KOMMEHTApUEB MO MPHEMIIEMOCTH
TAHHOU Ka100Bbl.

96. Cyn cuutaer, 4TO /JaHHas >Kajoba HE SBISIETCS OTKPOBEHHO
HeoOocHOBaHHOW B 3HadeHWHW ctaThu 35 § 3(a) KonBenmuu. Kpome Ttoro,
Cyn ormedaer, 4TO OHAa HE€ SBISETCS HENPUEMIIEMONM U 1O JPYIMM
ocHoBaHusM. CJe10BaTeNbHO, OHA JI0JKHA OBITh MPU3HAHA TPUEMIIEMOH.

B. CymecrtBo aena

1. Apeymenmuvr cmopon

97. IepBbIii 3aBUTENH YTBEPXKAAI, YTO HA OH, HU €T0 a/JIBOKAT HE OBUIH
yBenomiieHsl o ciaymanuu 30 ampens 2002 roma. OH OTMETHJ, 4TO
B COOTBETCTBUM C  NPUMEHUMBIMH  TOJIOKEHUSIMH [ 'pa’kgaHCKOro
IpOIeCCyaTbHOIO KOJIEKCa, aneUIAIUOHHBIA Cy/A JOJDKeH ObUI MpHUCIaTh
€My IOBECTKY WJIH YBEAOMUTb €ro O CIYIIAHUW MO IOYTE 3aKa3HbIM
nucbMoM. IIpu OTCYTCTBUM JOKHBIM 00pa3oM IMOANUCAHHON KBUTAHIMH
0 MOJIyYEHUH, CYJ JIO0JDKEH ObUI OTJIOKHUTH ciyllaHue. B marepuanax nena
HET TaKol KBUTAHLUH O TIOJIYYEHUH, a UMEIOIAsACs B IPOTOKOJIE CyIeOHOTO
3acelaHus 3alKich O TOM, YTO MEPBBINA 3asBUTENb ObUI JTOJKHBIM 00pa3oM
YBEJIOMJIEH O CIyLIaHWHU, SBJISETCS HEKOHKPETHOW M HEOOOCHOBAaHHOM.
Hecmotpst Ha TO, 4TO NEpBBIN 3asBUTEIb BOCIOIB30BAICA BO3MOKHOCTBIO
IIPEJICTaBUTh MMCbMEHHBIE BO3PAaXEHMs B OTBET Ha anemsinuio M.@., ero
OTCYTCTBHE Ha CIYyIIAHUM JIMIIAJIO €ro BO3MOYKHOCTH BOCIIOJIB30BaThCS
BaXHBIMU IIPOLIECCYaJIbHBIMM IIpaBaMH, HalpUMEpP, 3alaBaTh BOIPOCHI
U OTBEYaTh Ha HHX, pEarupoBaTh Ha HOBBIE APTyMEHTHl ONIIOHEHTOB
W 1oAaBaTh Xojaraiicta. CieqoBaTellbHO, OH HAaXOAWJICS B SIBHO Oolee
HEeOJIaronpUsITHOM MOJIOKEHUH TI0 CPABHEHHIO CO CBOMMM ONIIOHEHTaMHU.

98. IlpaBUTENBCTBO BO3PA3WJIO MPOTHB 3TOM TOukH 3peHHs. OHO
YTBEpKIAJIO, 41O B COOTBETCTBUU c COOTBETCTBYIOIIUM
3aKOHOJIATeNILCTBOM aMEIISIMS MOXET OBITh PacCMOTPEHAa B OTCYTCTBHE
OJITHOW U3 CTOPOH B Cily4yae, €Cld 3Ta CTOpOoHa Oblia JOJKHBIM 00pa3oM
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yBeJIOMJIEHa O JaTe U BpeMeHu paccmorpeHus. IlepBwiii 3asBUTENH OBLI
YBEIOMJIEH, YTO IOATBEPXKAAETCS HPOTOKOJIOM 3acenaHus. Kpome toro,
aNeJUBILIUOHHBIN CYJl PACCMOTPEI €r0 NMCbMEHHbBIE BO3PAKEHUSI B OTBET Ha
anerannio M.D., © MO3TOMY HEJb3s YTBEPXKAATh, YTO CTOPOHBI OBLIH
IIOCTaBJIEHbI B HEPABHOE ITOJIOKEHUE.

2. Oyenxa Cyoa

99. Cyn moBTOpsI€T, YTO MPHHIMI PAaBEHCTBA CTOPOH — B CMBICIC
«CTIpaBEJIMBOTO DallaHCa» MEXKIY CTOPOHAMH — TPeOyeT, YTOOBI KaXkast u3
CTOPOH HMeNa pPa3yMHYI0 BO3MOXXHOCTh NPEICTaBUTh CBOE JIEIO
B YCIIOBUSIX, HE CTaBSIIUX €€ B SBHO HEBBITOJHOC TIOJOKEHUE TIO
OTHOIICHUIO K CBOUM ONMOHEeHTaM (cM., cpeau mpodero, Dombo Beheer
B.V. v. the Netherlands, 27 October 1993, § 33, Series A no. 274). Dtot
NPUHIUI JIUIIAETCS BCSIKOTO CMBICHA, €CIIM OJHAa M3 CTOPOH IO JIENy HE
YBEJIOMJICHA O CIIYIIAHWH, YTOOBI MMETh BO3MOXKHOCTH BOCIOJB30BAThHCS
NPEIYCMOTPCHHBIM  HAllMOHAJIBHBIM  3aKOHOIATEIbCTBOM  IPaBOM
y4acTBOBaTh B paccMoTrpenuu (cm. Zagorodnikov v. Russia, no. 66941/01, §
30, 7 June 2007). 310 0cOOEHHO aKTyalabHO B CAy4asX, KOTJa Cy.l JIOJKEH,
KaK B JIAaHHOM Cllydae, PemuTh (AKTHUYECKHUE BOMPOCH U TPEOOBAHHS
3asBUTEIIS TIO CBOCH MPUPOJE B 3HAYMTEIBHON CTEIICHW OCHOBBIBAIOTCS HA
ero guuHom ombiTe (cM. Salomonsson v. Sweden, no. 38978/97, § 39, 12
November 2002; Kovalev v. Russia, no. 78145/01, § 37, 10 May 2007,
u Shytik, rur. BbIe).

100. BosBpamasicb k ¢aktam Hactosimero jaena, Cya OTMeyaer, 4To
B COOTBETCTBUM ¢  [pakJaHCKUM  TIPOIECCYATBHBIM  KOJIEKCOM,
NEHCTBOBABIIMM B TO BpeMs, CTOPOHBI WMENH IPaBO Y4acTBOBaTh B
aNeJUISIIUOHHBIX CIyIIaHusAX. ToT (akT, 9ro Aemo OBUIO PacCMOTPEHO B
aneNISIIMOHHON MHCTAHIIMKU B OTCYTCTBHE OJHOM M3 CTOPOH, KOTOpas He
ObLIa TOJHKHBIM 00pa30M yBEJIOMIICHA O CIIYIIaHWH, SBJISICTCS OCHOBAaHUEM
JUIsET OTMEHBI peIleHUs MO ameusiMd B KAacCAllMOHHOM TOpsIKE.
[TpaBUTENHLCTBO HE NPEACTABWIO HUKAKUX JIOKYMEHTOB, YKa3bIBAIOIIUX,
KOrja M KakuM oOpa3oM TEpBBI 3asBUTENb WM €ro aJBOKaT ObUIH
yBenomsienbl o chymanuu 30 ampens 2002 roma. Cyn cuutaer, 4To,
NpUHMMAas BO BHUMaHHE COOTBETCTBYIOIIHME MOJIOXKEHHUS ['paxaaHcKoro
MIPOIIECCYaTBbHOTO KOJEKCa, Kacaroluecs YBEIOMIICHUS O CIYIIAHHUSIX (CM.
MyHKT 42 BbIIIE), OOIIasi 3aMuch B MPOTOKOJIE CYAEOHOTO 3acelaHus, 4To
MIEPBBIN 3asIBUTEIb OBLT HAJIJISKANTUM 00pa30oM YBEOMIICH O CITYIIIaHWH, Ha
KoTopyto [IpaBUTENBCTBO CChUTAETCS B KA4EeCTBE JOKA3aTeNbCTBA TAKOTO
VBEJIOMJICHHSI,  SIBJSICTCS  HEJOCTAaTOYHOM,  9TOOBI  ONMPOBEPTHYTH
yTBEep)KIeHHsI mepBoro 3asButens (cm. Strizhak, mwur. Beime, §§ 38-41, u,
HanpoTus, Shytik, uT. BeIIIIE).

101. Cyn Takke OTMedYaeT, 4YTO pPACCMOTPEHHE ITaHHOW amneJuIAlud
JUTHJIOCH TIOJITOpA Yaca, B TEYCHHWE KOTOPBIX MPOTHUBHOM CTOPOHE B JIUIIE
TpexX 4dYeNoBeK Oblla JaHa BO3MOXXHOCTh TIPEICTaBUTh CBOU YCTHBIE
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apryMeHThl, BKIouyas u3liokeHue QaxtoB. Kpome Toro, amerisiiiMOHHBIHN
CyJl IPUHSIT B Cy/ICOHOM pa30MpaTeIbCTBE HOBBIC I0KA3aTEIhCTBA, KOTOPHIC
NEPBBIA 3agBUTENh HE MMeNl BO3MOXKHOCTH MPOKOMMEHTHUPOBATh B CYZE
(cm. § 14 Beimie). Cnyiianue 3aKOHYMIIOCH OTMEHOM pPEIlIeHUs Cy/ia epBOi
WHCTAHIIMM, TPUYEM alleUIALUOHHBIA CyJ TEpEOLeHUT He TOJIbKO
MPABOBBIE OCHOBAaHHS, HO U OOCTOSATENHCTBA jelia (TO €CTh, 3aKOHHOCTh
npoBefeHuss M.®D. NCUXMATPUUYECKOTO OCBHUAETENbCTBOBAaHUS, cM. § 15
BBIIIIE).

102. XoTs nepBbIid 3asBUTENIb UMEJT BO3MOYKHOCTh 00KaJI0BaTh pelIeHNE
ot 30 anpens 2002 roma mo BompocaM IpaBa, BepxoBHblil Cyl OTKIOHKI
€ro mMpocs0y 0 pa3penieHuH Ha 00’KajJIOBaHNUEe B KACCAIIMOHHOM MOpsaKe 6e3
MIPOBEJICHUS CITyIIAHUs U 0e3 KaKoTro-Tn00 000CHOBAHUSI.

103. B cBere BbimeckazanHoro Cyj CUMTAET, UTO OTCYTCTBHE IEPBOTO
3asBUTENII HA CIyIMIAHWUW JieJla B aNCIUIIIMOHHOM CYAC SIBIISCTCS
HapylIeHHEeM IPUHIHUIA PAaBEHCTBA CTOPOH, TapaHTUPOBAHHOIO CTaTheil
6 § 1 KouBenuumu.

104. CnenmoBaTenbHO, B 3TOM OTHOLICHHHM JaHHOE IOJIOXKEHHE OBLIO

HapyIICHO.

V. JIPYI'ME 3ASBJIEHHBIE HAPYIIIEHN S KOHBEHIIMN

105. TlepBerii 3assBUTENH TaKKe KainoBajcs 1o ctarbe 6 § 1 Konpenmuu,
yro BepxoBublii Cyq HMKak HE 00OOCHOBAN OTKJIOHEHHE €ro XoJaTaicTBa
0 pa3peleHnd Ha OOXaJloBaHWE B KACCAIMOHHOM IOPSIKE ¥ 9TO
pa3dupaTenbCTBO MO STOMY BOMPOCY JAIUIOCH HEOOOCHOBAHHO JIONTO.

106. Hakonen, o »xanoBajicsi mo crtatee 10 KoHBeHIMH, 4YTO OH
MOJBEpPrcs TCHUXUATPUUECKOMY OCBUIETENICTBOBAHUIO B CBSI3U C €T0
JIEBUAHTHBIM TTOBEICHUEM, KOTOPOE OBLIIO YaCThIO €0 CAMOBBIPAKCHHUS.

107. PaccmoTpeB 3Tu ajoObl B CBETE€ BCEX HMEIOIIUXCS B €ro
pacrniopsbkeHun MatepuanoB, Cyn MpU3HAN, 4TO B TOM Mepe, B KaKOW 3TO
HAaXOJWTCS B TpeleNnax ero KOMIETeHIIMH, OH He Hallel HUKAKUX
MOJITBEPIKICHUH HAPYIIIEHUS TIPaB B CBOOO/I, H3JIOKEHHBIX B KOHBEHIINY.

108. Orcrona crnemyer, 4TO 3Ta YacTh KOOI TOMDKHA OBITH TPU3HAHA
HENIPUEeMJIEMON KaK OTKPOBCHHO HEOOOCHOBaHHAs B COOTBETCTBHH CO
ctatbeit 35 §§ 3(a) u 4 Konseniuu.

VI.IIPUMEHEHUME CTATBHU 41 KOHBEHIIM

109. Crarpsa 41 KoHBeHIIMY TJIACUT:

«Ecmu Cyn o0bsiBisier, uTo MMeno Mecto Hapymenne Konsennun wim [Ipotokosnos
K Hel, a BHyTpeHHee mIpaBo Bricokoil JloroBapusaromeiicss CTOPOHBI JOMyCKaeT
BO3MOKHOCTb JIUIIIb YACTUYHOTO YCTPAHEHUS MOCNIEACTBUI 3TOro Hapyuenus, Cyn, B
cilyyae HEOOXOJMMOCTH, NMPUCYXKIAeT CIPaBEIHBYI0 KOMIICHCAIMIO MOTepHeBLIeH
CTOPOHE.
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A. Bpen

110. 3asBurenu notpedoBanu BoiIaTUTh UM 400000 eBpo B KadecTBe
KOMIICHCAIIMM HEMaTepUaIbHOIO Bpea.

111. TIpaBUTENBCTBO MOCYHUTAIO 3TO TpeOOBaHHE HEOOOCHOBAHHBIM WU
YpEe3MEpHBIM.

112. Cyn cuurTaer, 4YTO BBISBICHHBIE HAPYIICHUS NPUYNHUIN
3asBUTEINIAM OOJIb U CTPAJaHUsA, KOTOPbIE HE MOTYT ObITh BO3MELIECHBI JIUIIb
npu3HaHUeM 53TUX HapyumeHui. Cya NOpUCYKIAeT BBIUIATUTH IEPBOMY
sasButento 15 000 eBpo, u Bropomy 3asButento — 2 000 eBpo B KayecTBe
KOMIIEHCAllUM HEMaTepUaIbHOTO Bpeaa.

B. Pacxoabl u u3epKKH

113. 3asBuTenw, KOTOpPHIM ObLIa TpPEJOCTaBICHA OIUIaTa IPaBOBOU
noMmouiy, mnorpedoBanu BbiuiatuTh UM 2000 eBpo B KadecTBe
KOMIICHCAlIMU U3JACPIKECK U paCXoa0B, IOHCCCHHLIX B Cyﬂe.

114. TlpaBUTENbCTBO BO3PA3UIIO, YTO 3aSBUTENIN HE MOAKPENWIH 3TH
Tp€6OBaHI/I$I HUKaKUMH JOKYMCHTaMU.

115. B cootBercTBUU C TpeneaeHTHBIM npaBoM Cyza, 3asBUTEIb UMEET
MpaBO Ha BO3MEILEHUE H3JIEPKEK U PACXOJIOB TOJBKO B TOW CTENEHH,
B KaKOW JIOKa3aHO, YTO OHM (haKTUYECKH ObUIM TIOHECEHBI, ObUIH
00s3aTeIbHBIMU U Pa3yMHBIMH. B JaHHOM CJiydac, [IpuHUMasi BO BHUMAaHUC
TO, YTO 3asABUTENSAM ObLia MpEAOCTaBIeHa oruiaTa mpaBoBoi momorm (850
€Bp0), U TOT (aKT, YTO OHU HE TMPEACTABWIM HUKAKUX JIOKA3aTEIhCTB
B MOJTBEPXKJIeHUE cBOMX TpeOoBaHuii, Cyl HE MPUCYKTAET UM HUKAKOU
KOMIICHCAllMHU paCxXxoa0B U U3JCPIKCK.

C. Iensn

116. Cyx cuuraer pa3yMHBIM, YTO TEHS JIOJDKHA OBITH OCHOBaHAa Ha
IpeNebHONM KpeauTHON craBke EBpomnelickoro llentpansHoro banka ¢
J00aBJICHUEM TPEX MPOLEHTHBIX TYHKTOB.

[10 9TUM OCHOBAHUAM CVY I EAMHOI'JTACHO

1. Ilocmanoensiem NPUCOENUHUTH K CYILECTBY JieJla BO3paKCHUE
[IpaBuTENnbCTBA OTHOCUTEIBHO HCUEPHAHMSI HAIMOHAIBHBIX CPEACTB
IIPABOBOM 3alllUThl, U OTKJIOHSET €r0o IOCJIE PAaCCMOTPEHMS CYILIECTBA
KaJo0bl B OTHOIIEHUH HE3(PPEKTUBHOCTH paccie0BaHuUs;

2. Obwsensiem xanoObl o cTaThsiM 3, 6 § 1 (B OTHOILICHUU HEAOCTATOYHOM
motuBaiuu pemtenuss or 30 ampenst 2002 roga u OTCyTCTBUSL Ha
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CIylaHUHW B alCIUIAINOHHOM cyI[e) H II0 cTaTthe & KOHBeHHI/II/I
MMpUEMJICMBbIMH, a OCTAJIbHYIO YaCTh 3a4BJICHUA HerHeMHeMOﬁ;

3. Ilocmanosnsem, 4to Oblla HapymeHa cTatbss 3  KoHBeHIUM
B OTHOIIICHMHA OOOMX 3asBUTEICH, KaKk B MaTepUAIbHOM, TaK W
B IPOLIECCYaTbHOM aCIeKTaX;

4. Ilocmanosnsiem, 4to Oblla HapymeHa cTatbss 8 KoHBeHIUM
B OTHOIICHUHU MIEPBOTO 3asiBUTEIIS;

5. Ilocmanosnsiem, 4TO HET HEOOXOJMMOCTH paccMaTpHBATh OTAEIHLHO
K00y TIEPBOTO 3asABUTENSI OTHOCHTEIBLHO HEIOCTATOYHON MOTHBAIIUN
pemenus ot 30 anpens 2002 rona;

6. Ilocmanosnsem, 4ro wMmeno OblIa HapylieHa cTathd 6 § 1 B cBs3M
C OTCYTCTBHEM II€PBOTO 3asBHUTENS HA CIYIIAHUU B aNeIUISIIMOHHOM

cyxe;
7. Ilocmanoensem:

(@) rocymapcTBO-OTBETYMK JOJIKHO BBIIUIATUTH 3asSBUTEISIM B TCUCHHUE
TPEX MECSIeB C JIaThl, KOTJa CyaeOHOE pemieHHe CTaHeT
OKOHYATEJIbHBIM B COOTBETCTBMM cO cTatbeil 44 § 2 KouBeHiuwu,
CJIEAYIONIME CYMMBI B KQUECTBE KOMIICHCAIIMM HEMAaTepUaIbHOTO Bpeaa
B IIEpEeBOJE B HAIMOHAIBHYIO BTy YKpauHbl MO Kypcy,
JIEUCTBYIOIIEMY Ha JICHb BBITUIATHI:

— nepBomy 3asButelto — 15 000 (maTHaaaTe ThicsS4) €BpO,
— BTopomy 3asButeinio — 2 000 (1Be ThicsS4H) €BpO
TUTIOC JTFOOBIE HAJIOTH, KOTOPBIE MOTYT OBITh HAUMCIIEHBI HA OTH CYMMBEI,

(b) ¢ MomeHTa wWCTeYCHHMsS BBINICYIOMSIHYTBIX TPEX MECAIECB JI0
BBIIUIATHI, HA BBIINICYKAa3aHHYI0 CYMMY HAuUUCISETCS TICHS, paBHas
npeaenbHor KpeauTHou craBke EBpomnerickoro llenTpansHoro banka
B 3TOT MEPHOJI C JOOABICHUEM TPEX MPOLEHTHBIX TyHKTA;

8. Omxnonsem OCTaJIbHBIC TpC6OBaHI/I${ 3adABUTCIIA OTHOCHUTCIIBHO
KOMIICHCAalluu.

CocCTaBJIEHO HA AHTJINICKOM SI3BIKE W OOBSABIEHO B IIMCHMEHHOM BHIE
7 wrons 2011 roma B cooTBeTcTBUM ¢ TpaBwioM 77 §§ 2 u 3 Permamenra
Cyna.

Knayaua Bectepauniix Jun HInunsMaHH
Cexkperapb [Ipencenarens
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