MARRAHH (McCANN) wu gpyrue
nporus COEJIMHEHHOI'O KOPOJJIEBCTBA

Cyded6noe pewenue om 27 cenmsabps 1995 e.

RPATROE HEOPUNIIMAJDBHOE N3JOMREHNE
OBCTOMATEJBLCTB JIEJA

A. Ocnosnvie ghaxmol

3aasuteny, rpaxgate lpaangun u noppanHble CoennHenHoro Koposes-
crBa Mapraper Maxkkaus, Jaruasa @appessn n Joxon CoBUINK ABJIAIOTCA POAUTE-
aamu Jaumsna Makkauna, Maiipen @appesn u IIlona CoBupska, KOTopble ObLIN
sacTpesieHsl 6 mapra 1988 r. B I'mbpasTape BOEHHOCIIYIKAIMMM CIIENVAJILHON
BO3YIIIHO-Z€CAHTHOJ CIIysK0bI, KOTOpas BXOIUT B COCTaB BpUTaHCKOM apMMIL

Buactam Coenmuennoro KopogescrBa, Jlcnanum m I'mbpasnTapa elme 1o
4 mapra 1988 r. crajso usBectHo, uTo Bpemennasa VIPA (Vpmaunckas pecrry6sim-
KaHCKasd ApMusA) IJIaHUPYeT TeppopucTudecknuii akT B I'mbpasarape. VI3 ananmsa
pas3BebIBaTENbHBIX JAHHBIX OpMTaHCKME BJIACTU M BJyAacTu I'mbpaJsTapa IPUILIN
K BBIBOZY, UTO 5 MapTa, 4To rpynmna JIPA (JIMYHOCTM yYaCTHMKOB yske ObLIM
YCTaHOBJIEHBI) IPOBEJIET TEPPOPUCTUYECKUI aKT, BaJIOKUB O0MOY C MEXaHM3MOM
JIVICTaHIIMOHHOTO YIIpaBJIEHMA B JIETKOBOJ aBTOMOOMJIBL. BrlLIO pereHo apecto-
BaThb YJIEHOB T'PYIIIBI IIOCJE TOTrO, KOIZla OHM JOCTaBAT aBTOMOOMIb B I'mGpaJ-
Tap, 4TO J1aJio ObI BOBMOJKHOCTB IIOJIYYMUTb YJMKM NIJA IOCJenyIoIlero cynebHo-
ro pasbuparesbcTBa. BjacTy cumMTasy UIEHOB TPYIIIBI ONACHBIMM TEPPOPUCTA-
MM, KOTOpBle IIOYUTY HaBepHAKa OyIyT BOOPYKEHBI M B CJIydae CTOJIKHOBEHNS
¢ cusaMy 0e30IIaCHOCTY BO3MOXKHO JICIIOJIB3YIOT CBOE OpPY’KMeE WJIM B3OPBYT
60MOy.

IITectoro mapra 1988 r. mocsie monynHa ObLIo ycTaHOBJeHO, uTo IIToH Co-
BUJIPK IIPUITapKOBaJ aBToMoOuib B I'mbpasrape. IlosnHee HabiomaTes I 3aMeTy-
Jm, 9To oH BMecTe c¢ Jlanmasnem MaxkanaoMm u Matipen ©appess obcyienoBast To
MecTo, I'Zle HaXOoAWJIcA IPUIIapKOBaHHBIN MM aBToMoOwmib. Ilocse Toro, Kak Bce
Tpoe yAaJMJINCh OT MAalllMHBI, DKCIEPT II0 00e3BPEKMBAHMIO OOMO TOJIOMKNUII
rocJie Geryioro BU3yaJIbHOTO OCMOTPa aBTOMAIIMHBI, YTO, II0 €r0 MHEHUIO, B Hell
BO3MOJKHO 3aJIoKeHa Oomba. Bbuio mpmHATO pellleHMe o6 apecTe TpexX yKaszaH-
HBIX Jni. Kommccap mosmimu I'mbpasiTapa mopyumis pyKOBOICTBO oIlepaliyeit
HeIloCcpeJCTBEHHOMY KOMAaHAMPY BOEHHOCIYKalllMX Cllel}aJbHOM BO3AYyIIHO-Ie-
CaHTHOI cJysk0bl (SAS). JIBoe BOeHHOCTysKaIllUX cJefoBaJsy 3a MaKKaHHOM U
Dappesnn. Korna MakkaHH OIVIAHYJICSA, OOVH 13 HUX BBIXBATNUJI IIMCTOJIET ¥ IIPW-
KasaJl OCTaHOBUTbCA. MaKKaHH clieJiall [BUYKEHMe PYKOl K BHyTPEeHHEMY KapMa-
Hy, pyka Pappess OblcTpo CKOJIB3HYJa K cyMouke. JlymMad, uTo oba IIOTAHYJNUCH
3a MeXaHM3MOM JAVCTAHIMOHHOI'O yIIpaBJIeHMs, YToObl B3opBaTh O6oMOy, 3aJjo-
JKeHHYI0 B aBTOMOOWJIb, COTPYIHMEM SAS BBICTPEJIMJIM HECKOJIBKO pasd c OJms-
KOTO PacCTOAHUA, CpadUB 000UX.
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3a CaBumKeM cJjeoBaJM ABOe APYTUX BoeHHociaysKkamux. Korma pasgasmch
BeICTpesibl IT0 MakkaHHY U Pappesss, oH pPe3KO Pas3BepHYJCA M JUIOM K JIMILY
CTOJIKHYJICA C COTPyAHUKaMu SAS, cienoBaBiMy 3a HUM. OnMH U3 HUX TPOMKO
IIPUKas3aJl eMy OCTaHOBUTBCHA VM BbITAIMJI mucToJeT. IIpaBas pyka CaBumsxa nBU-
HyJack K benpy. Onmacasch, 4To OH XO4YeT IIPUBECTM B NIeMICTBUE MEXaHU3M JJC-
TaHIVIOHHOTO YIIPaBJIEHNs, COTPYIOHUKM SAS BbICTpesMIM ¢ OJMBKOrO PaccTod-
HIA, 4To IpuBeJsio K rnbesm CoBumxa.

ITo cBupeTenbcTBy maToJsioroaHaToMa, B Pappess1 momajio BOoCeMb ITIyJb, B
MaxkkanHa — nATb U B CoBuUKa — IIeCTHAAIATD.

Hu opysxma, HM AMCTaHIMOHHOTO YCTPOMCTBa HM y KOTO M3 TpeX IofJo3pe-
BaeMbIX OOHapysKeHO He ObLIo. B pesysbTaTe ocMoTpa OBLIO yCTaHOBJIEHO, YUTO
B MalllfHe, paHee IIpuUIapKoBaHHO} CoBUIKeM, He ObLJIO B3PBIBHOIO YCTPOI-
ctBa mym 6oMmObl. OpmHako Apyrad MalllMHa, II03[Hee OOHapy'KeHHadA JCIIAaHCKON
nosnie’t B Map6este, Jlcrmanmus, conepskaJsa B3PBIBHOE YCTPOJCTBO M3 IIIeC-
TUAECATH YeThIPEX KUJIOIPaMMOB B3pbIBUaTKM “CeMToKc”. OTa MallyHa Oblla B3ATa
HamporaT Pappessr Ha 4ysKoe MMA.

PaccrenoBanne nena o rubesm ykasaHHBIX JuI KopoHepoMm I'mbpasrapa
661710 OTKPBITO 6 ceHTAGPa 1988 r. KopoHnep npencenaTenbcTBOBaJ Ha 3acefaHUU
SKIOPY IIPUCAMKHBIX, M30PaHHBIX 13 MECTHBIX sKIUTeJell. Bply 3aciryniaHbl okasa-
HIA CeMUNEeCATM OEBATU CBUAeTeJel, BKJIOYad BOEHHOCIYIKAIIMX, O(pUIEPOB
IIOJIMIINY, COTPYAHMKOB CJIysKOBI HaOJIOfEeHMdA, y4acTBOBABIINMX B ODTOM ollepa-
MY, a TaKyKe I1aTOJIOTOAHATOMOB, CYZeDHBIX DKCIEPTOB M CIIEHMAJVCTOB IIO
B3PBIBHBIM ycTpoiicTBaM. Tpuaiatoro ceHTaAOpa 1988 r. mpucaskHBIE BBIHECJN
BEPAVKT O MPaBOMEPHOCTM IPONCIIEAIIIETO.

He corsnacuBmmce ¢ BepAuKToM, 3adBuTean 1 mapra 1990 r. npenbasuin
ncky MmunuctepceTBy oboponsl B Beicokom Cyzne Ceseproit Vpnangun. OnHako B
MPJAHNICKOM CyJie OKas3aJICs HEBO3MOXKHBIM IIpoliecc NpoTuB KopoHsl VcTiw! be-
BYCIIEIITHO IIBITAJIVICh IIPEOMOJIETh 3TO IIpeNATCTBYe. B KoHeuHOM cyeTe 4 OKTAO-
pa 1991 r. B paccMoTpeHUn AeJsa ObLIO OKOHYATEJIbHO OTKa3aHOo.

B. Pa36upameasvcmeo ¢ Komuccuu no mpasam uenosexa

B :xanobe, mogannoit B Komuccuio 14 aBrycra 1991 r., 3adBuUTeN yTBEPIK-
IaJyy, 4To JnuiteHue Kmus3HM Hauusna Maxkkanna, Maiipeny Pappenn u IIlona
CoaBuska ABJIAeTCA HapyllleHMeM cTaTby 2 KoHBeHIMM, 3allMINaoIell IpaBo Ha
sku3Hb. JHasoba ObLta IpUHATA K pacCMOTpeHMIo 3 ceHTAOpA 1993 I

IIpennpuuAB Ge3yCHEIIHYIO IOIBITKY MMPOBOTO corjalieHus, Kommccusa
npencraBuiya Aoksgan 4 mapra 1994 r., B KoTopoM Majsokuia paKThl II0 ey U
NIPUIIJIa K 3aKJII0YEHNIO, UTO CTaThdA 2 He Oblyia HapylleHa (OAMHHAILATHIO TOJIO-
caMM IIPOTUB IIIECTHU).

Heso 6bw1o nepenano Komuccueit 8 Cyn 20 maa 1994 r.

N3BJEYEHUE 3 CYAEBHOI'O PEINIEHNy
BOIIPOCHI IIPABA
I. O npeanmosaraemom HapymieHnu cratbu 2 KouBeHnum
145. BasABUTeNM yTBEPIKAAIOT, YTO JIMIICHNE KUBHM I-Ha MaKKaHHa, IT-Ku

Dappess n r-sa CaBuaKa COTPYIHMKAMM CUJI O€30IIaCHOCTM ABJIAETCA Hapyllle-
HueM ctaTbu 2 KoHBeHIuM, KoTOpas IJIACUT:
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“l. IIpaBo KaskJoOro d4eJIOBEKa Ha JKUBHBb OXpaHdAeTcA 3aKOHOM. HUKTO He
MOXKeT OBITb YMBIIIJIEHHO JIMIIEH "KMBHM JMHade KaK BO JCIIOJHEHME CMEPTHOTO
IIPUTOBOPa, BBIHECEHHOTO CYZIOM 3a COBEpIIEeHNMEe IIPecTYIJIEHUSd, B OTHOIIEHUNU
KOTOPOTO 3aKOHOM IIPENYCMOTPEHO TaKoe HaKa3aHIe.

2. JIvieHue KMBHM He paccMaTpuBaeTCd KaK HapyllleHMe HacTOAIIel cTa-
TBM, KOTZIA& OHO FABJIAETCA Pe3yJIbTATOM abCOJIIOTHO HeoOXOIMMOro IpPYMEeHEHU:
CIJIBL:

(a) oA 3aImmThI JIIOOOTO JIMIIA OT MPOTVMBOIIPABHOTO HACWUJIINA,

(b) ma ocyiiecTBJIeHMA 3aKOHHOTO apecTa MM IIpefoTBpalleHus Iobera
JIIIA, 3aePyKaHHOTO Ha 3aKOHHBIX OCHOBAaHMUAX;

(c) oyia monmaBJieHNUsA, B COOTBETCTBUM C 3aKOHOM, OyHTa MJIM MATEXa .

A. Toaxosanue cmamvu 2
1. O6wuil nodxod

146. B cBoeMm moxxone K ToJkoBaHMIO cTaTbu 2 Cyn IOOJIKEH MCXOAUTDL U3
TOTO, YTO IIeJIb U IIpefHasHadeHMe KOHBEHIMM KaK MHCTPYMEHTa 3alllVThI IIPaB
4JeJIOBEKa I ee IIPMUMEHEHMe JOJIKHO ObITh TaKMM, YTOOBI ee rapaHTUM OBLIN
KOHKPETHBIMM ¥ 3(pPEeKTUBHBIMMY (CM., B YaCTHOCTHM, pellleHne 1o geay Cépumue
npomus Coedunennozo Kopoaescmsa ot 7 miosna 1989 r. Cepusa A, 1. 161, c. 34,
. 87, u pelrenne 1o peisy Jlousudy npomus Typyuu (IpenBapuTebHbIE Bo3pa-
skenus) ot 23 mapta 1995 r. Cepua A, 1. 310, c. 27, . 72).

147. HyxxHO Tak'Ke MMeThb B BUIY, UTO CTaThdA 2 He TOJIBKO 3allMIIjaeT
IIpaBoO Ha ’KM3Hb, HO M UBJaraeT OOCTOATEJbCTBA, NPV KOTOPBIX JIMIIEHUE KU3-
HIJ MOKeT OBbITh IIpaBOMEPHBIM; TO OJHA I3 OCHOBOIIOJIATAIONIMX cTaTell KoHnBeH-
oMy, B OTHOLIEHUM KOTOPO} B MMPHOEe BpeMsS He J[OIIyCKaeTCA OTCTYIJIeHMUHA,
BO3MOXKHOTO II0 cTaTbhe 15. B codeTaHunu co craTbell 3 oHa rapaHTUPYyeT OOHY U3
OCHOBHBIX II€HHOCTell JleMoKpaTudeckux obirecTs, cosdnaBimx Coser EBporrsr
(cMm. BblIeykazaHHOe pelleHyue 1o peny Cépwuura, c. 34, m. 88). TonkoBaHue
HOPM, COJlepsKallliXCA B BTOJ CTATbell NOJIKHO OBITH OTPaHNYNTEJIbHBIM.

148. Cyn cumTaeT, YTO MCKJIIOUEHNs, U3JIOMKEHHbIEe B II. 2, KOHEYHO PacIIpo-
CTPaHAITCA Ha CJIydayl HaMepPeHHOTOo JIMIIEHNS JKMBHY, HO FOBOPAT HE TOJBKO O
Hux. Kak ykasasna Komuccus, TeKCT cTaTby 2, B3ATON B I1eJIOM, CBUIETEIbCTBY-
eT, 4YTO II. 2 I'JIaBHBIM 00pasoM oIpefieJideT He Te cjydaly, IIPY KOTOPBIX KTO-TO
MOXKeT OBITb HaMEPEHHO JIMIIEH "KMBHM, a OIMCBIBAeT CUTYyallMy, KOTZa OOIlyc-
KaeTcA “IIpMMeHeHMe CUJIBbI’, YTO MOJKeT IIPMBECTM K HelpelHaMepeHHOMY —
JyIeHnio kusHu. IIpuMeHAemMas cuia, ONHAKO JOJIKHA OBITH “abCoJIIOTHO HeoO-
XOAMMOI” IJIA MOCTUKEHUA OTHON U3 lieJiell, NBJIOMKEHHBIX B IOAIYHKTax (a), (b),
(c) (cm. :xamoby Ne 10044/82, Cmrwoapm npomues Coedunennozo Kopoaescmsa ot
10 mrosa 1984 r. Cepua A, T 39, c. 169—171).

149. B sTOM OTHOLIEHNUM MCIOJIb30BaHMEe (POPMYJbI “abcosroTHO Heobxomm-
MBI” B IL. 2 cTaThM 2 yKasbIBaeT Ha TO, UTO CJIeLyeT IIpoBecTy Oojiee CTPOIYIO U
TIIATEJbHYI0, YeM OOBIYHO, IIPOBEPKY TOTO, ABJIAETCH JIM JIeJiCTBUE TocylapcTBa
“He0OXONVIMBIM B JeMOKPATUUIECKOM OOIllecTBe” B COOTBETCTBUU C II. 2 B CTATh-
ax 8—11 KouBennuu. B gacTHOCTHU, IpUMeHEHMe CUJIBI JOJIKHO OBITH CTPOTO
copa3MepHO JOCTUKEHMIO IleJiell, U3JI0KeHHbIX B II. 2 (a), (b) u (¢) craTem 2.

150. B cooTBeTCcTBUM C BayKHOCTBIO 3TO} HOPMBI (CTaTbU 2) B IeMOKpaTuiec-
koM obiectBe Cyn [OJKEH IIPM pacCMOTPEeHMM JeJia MOJBEPTHYTb CJyday Jii-
LIeHNs "KUBHY CaMOMY TII[aTeJbHOMY MBY4UEeHNIO, OCOOEHHO TOTJia, KOTZa IpeJiHa-
MepeHHO IIpUMeHdeTcA cuJa, BJEKyllasd 3a coboil JuileHMe KUBHU, NIPUIEM
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HeO6XOHI/IMO y49uThbIBaTh HE TOJIBKO HeﬁCTBI/IH HpeI{CTaBI/ITeJIeﬁ rocygapcrsa,
KOTOpbI€e peaJIbHO IIPVMMEHAIT 3Ty CHUJY, HO TaKMe UM BCe COIIYTCTBYIIOILIMe
O6CTOHTeJIbCTBa, BRJIIOYas TaKle BOIIPOCHI, KaK IIJJaHMPOBaHNE BO3MOKHBIX ,11e171—
CTBUIL U KOHTPOJIb 3a HVMMIL.

2. O6 00a3aHHOCTU OXPAHAMD HCU3HD
8 ceeme cmamdvu 2 n. 1

(a) Coomeemcmeue HAYUOHALDHOZO NPABA U MPAKMUKU €20
npumenenus mpebosanHuim cmamovu 2

151. B pasmese :KaJoOBbI IIOJ, TAaKMM 3aroJIOBKOM 3asBUTENN YTBEP)KOAIOT,
4To B cTaThbe 2 I. 1 KoHBeHIIMNM Ha rocyapcTBa Bo3JjaraeTcs IIO3UTHBHaA 00A3aH-
HOCTb “OXpaHATBH” KM3Hb. B YacTHOCTM, HAI[MOHAJIbHOE IIPAaBO IOJIKHO CTPOTO
KOHTPOJIMPOBATh M OTPAHNYMBATE OOCTOATEJNIBCTBA, IIPYM KOTOPBIX HYeJIOBEK MO-
JKeT OBbITh JIMIIEH SKU3HY IIPeJICTaBUTEJAMM TOCYyLapCTBa, OEMCTBYIOIIMMMU OT
ero nMeHN. ['ocynapcTBO NOJIPKHO TaKiKe obOecIeuNThb HaJlJIesKalllyl0 IIOATOTOBKY,
MHCTPYKTAa’K ¥ YKa3aHUA JIA CBOMX BOEHHOCJY KAINX MU NPYTUX JOJIKHOCTHBIX
JINII, NEeMCTBYIOILIMX OT €ro MMeHM, KOTOpble BIIpaBe IPUMEHATb CUJLY, U HOJIK-
HO OCYII[ECTBJIATH CTPOIUII KOHTPOJb 3a JIIOOBIMM OIepalaMMU C IpUMeHeHNEM
CUJIBI, CIIOCODHOJI ITOBJIEYb 3a CO0OJ JIMILIEHNMEe SKUBHIL.

Ilo mMHeHuro 3asBUTeJIeli, BHYTPEHHEe IIPaBO fABJAETCA PaCIIbIBYATHIM U
HeollpeJieJIeHHbIM ¥ He BKJIIOYaeT HOPMY 00 abCoJIIOTHOV HeoOXOAMMOCTH, COLep-
sKamtyloca B craTbe 2. OHM yTBEpP)KIAIOT, YTO DTO CaMo Io cebe IpencTaBAeT
HapyllleHye cTaTby 2 I. 1. OTo MOJIoKEeHNEe HapyIIaeTcs TaKKe TeM, YTO IIPaBo
He COIEepsKUT TpeboBaHMA, UTOOBI NOJIKHOCTHBIE JIMIJA NI€JICTBOBAJM B CTPOT'OM
COOTBETCTBMUM C HOpMaMM cTaTby 2 II. 1.

152. TIo muenuto Kommcennu, ¢ koTopbsIM corjacuiock IIpaBuresnscTBo Co-
enuHeHHOro KoposeBcTBa, CTaThi0 2 He CJEAyeT TOJKOBaThb KaK TpeboBaHUe
HaJIM4UA BO BHYTPEHHEM IIpaBe UAEHTUYHOV popMyJsmMpoBKu. JocTaTodHo, ecsm
OHO IO CYII[eCTBY oDecliedmBaeT oXpaHy IIpaBa, IpefycMaTpuBaeMoro KoHBeH-
Meii.

153. Cyn manommHaet, uto KoHBeHIMA He 00sa3biBaeT Bricokme [loroBapum-
Batomecad CTOPOHbI MHKOPIIOPMPOBAThH €e HOPMBI B HallMOHaJIbHOEe 3aKOHOJa-
TeJsbeTBO (cM. inter alia pemenne no nexy Hoceime u Opyzue npomues Coedunen-
Hozo Koposaescmea or 21 deBpana 1986 r. Cepua A, 1. 98, c. 47, m. 84, un
pemenne no peny “Csamoie monacmuvipu npomus I'peyuu” ot 9 nexabpa 1994 r.
Cepua A, 1. 301-A, c. 39, n. 90). Bosiee Toro, B pyHKIIMM opraHoB KoHBeHIIMNM, He
BXOOUT M3ydeHMe in abstracto coOOTBETCTBUA 3aKOHOLATEJIbHBIX MJM KOHCTUTY-
LIMOHHBIX HOPM TpeboBaHMAM KoHBeHIUM (CM., HaIIpUMep, pellleHMe II0 Aely
Kaacc u 0pyeue npomue dedepamusnoii Pecnybauxu I'epmaruu ot 6 ceHTAOpA
1978 r. Cepua A, T. 28, c. 18, . 33).

154. YunuTbiBaa BhIIlIeCKa3aHHOe, CJIelyeT OTMeTUTh, 4To cTaThd 2 KoHcTH-
Tyuun I'mbpanrtapa (cMm. 1. 133 BeIIle) aHaJslornMyHa cTaTbe 2 KoHBeHIMNM, 3a nc-
KJIIOYEHJMEM TOTO, UTO HOpMa, 0DOCHOBBIBaIONIad IIPMMeHeHMe CUJIBbI, CIOCOOHOI
IIOBJIeYb 3a CODOJI JIMIIIEHMe "KM3HM, TOBOPUT O “pas3yMHO oIpaBJaHHOI cuje, B
oTyimuye oT “abcosIoTHO HeobxomyuMoii”’ B I 2 ctaTbu 2. XOTA Ha IEPBbI B3TJIAL
KajkeTcsdA, 4To HOpMa KoHBeHIUM ABJseTcA OoJiee CTPOroil, 4eM COOTBETCTBYIO-
I1ad HOpMa HaI[MOHAJBHOTO IIpaBa, IIpaBMUTeNIbCTBO yTBep:KIaeT, UTO, YUUTHI-
Bad, KaKMM oOpa3oM HOpMa TOJIKyeTCA U IIPMMeHAEeTCA HaI[MOHAJIbHBIMN CyIaMU
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(cm. m. 134—135 BbImIe), MeXXAY ABYMA 3TUMM IOHATUAMM HET IO CYIIECTBY
CKOJIbKO-HIOYIb BHAUNTEJILHO pasHUITBL.

155. ITo muennto Cygzia, He3aBUCUMO OT TOTO, HACKOJIBKO CIIPaBeIJIVIBO JTaH-
HOe yTBep:KIeHUe, pasjuuyue MeXIy OSTUMU NIBYMA HOpMaMM He HAaCTOJIBKO
BeJIMKO, YTOObI Ha OJTHOM DTOM OCHOBAHUM CJleJIaTh BBIBOJ O HAPYILEHUM CTATbU 2
m 1.

156. UTo kacaeTcsa apryMeHTOB 3adABUTeJIE}l OTHOCUTEJIBHO IOATOTOBKU U
VHCTPYKTUPOBAHNUA JINI], TeJCTBYIOIINX OT MMEeHM TOCyAapCTBa, M HeobXoayuMoc-
TU OIlepaTUBHOro KOHTpoJsid, Cyn cumTaeT, 4TO DTO BOIPOCHI, KOTOPble B KOH-
TEeKCTe JAaHHOTO JeJia INONHMMAIOT B CBETe CTaThbM 2 II. 2 ImpobJjeMy copasMepHO-
CTU peakKIMy TOCyAapCTBa Ha BO3HUKIIYIO YIpPo3y TEPPOPUCTUYECKOro akTa. B
3TOM OTHONIEHUN IOCTATOYHO OTMETUTH, UTO MHCTPYKIUM O IOpANKe NelCTBUIL,
[IOJIyUeHHble BOEHHOCJYSKAIIIMMN U IIOJIMLIEICKMMY B TaHHOM cJiydae, IIpeICTaB-
JIAI0T coboll PAN MpaBWUJI, YeTKO ONIPEeNeJIAIIINX HOPANOK IIPUMEeHeHUd CUJBI, U
IIOJTHOCTBIO COOTBETCTBYIOT BHYTPEHHNUM HOpPMaM, a TaKsKe II0 CYIIeCTBY HOpMe,
cozepskaltelicsa B Rousennuu (cm. 1. 16, 18 n 136—137 BrIwre).

(b) Adexsamnocmsb KOPOHEPCKO20 PpaccaedosanHusl KaAK mMexraHusma
nposedenusr caedcmeus

157. B paspesie moJ TaKMM 3aroJIOBKOM 3aABUTENM TaKiKe YTBEPIKIAIOT,
ccpladCh Ha COOTBETCTBYIOILIVE HOPMEI, comepskammecsa B IIpumunmnax OOH o
npuMeHeHUy cuibl (cM. 1. 138—139 Bhimte), uTo rocymapctBo obsa3aHo obeclie-
4nTh 3PPEKTUBHYIO IPOLEAYPY ex post facto A yCTaHOBIIEHNUS 0OCTOATEILCTB,
CBABAaHHBIX C TMOeJbI0 B pes3yJsbTaTe NeVCTBMII JIMI, BBICTYNAIOIMX OT MMEHM
rocynapcTBa, IIyTeM He3aBJMCUMMOJ cynebOHON Ipolenypbl, K KOTOPOJ POICTBEH-
HUKM JOJPKHBI IMETh CBOOOJHBIV JIOCTYIL

Bwmecrte amicicuriae opranmsanmeit “MesxnyHaponHaa aMHMCTUA , AHIJIO-
MPJIAHZICKON IIPaBO3AIMTHON OpPTaHM3alMell ¥ APYTMMIM OPTaHu3alMAMY OHU YT-
BEPIKJIAIOT, UTO IIPOIelypa paccjeloBaHNs He oTBedajia 3TOMY IIpolleccyasIbHO-
My TpeGOBaHMIO B CMJIy pAJa HENOCTAaTKOB. B wWacTHOCTM, He ObLIO IIPOBENEHO
Hes3aBUCHMOe IIOJIMIle]ICKOe paccJiefloBaHMe HY OJHOTO M3 acCIIeKTOB OIlepaliuiyl, B
Xo/ie KOTOPOJi B peayJibTaTe IIPYMEHEHN OTHECTPEJILHOTO OPY KA IIOTVOJIN JII0AY;
He OBLIM COOJIIONIEHBI CYILECTBYIOIJEe IIpaBuJja paccjeloBaHUA Ha MecTe IIpe-
CTYILJIEHMS; He BCe OYEBUIbI IIPOMCIIECTBNA OBbLINM HaliJeHbl MJJ OIIPOIIEHBI
TIoJIMIMEll; KOPOHep paccMaTpuUBaJ HeJI0 C COCTaBOM IIPUCIMKHBIX, cchopMupo-
BaHHBIM U3 JKNUTeJIe}l TapHM30HHOTO T'OPOJIKA, TECHO CBABAHHOTO C BOEHHBIMI;
KOpOHEp OTKa3aJl B pas3pellleHn) Ha IIpOBeJleHNe IIPOBEPKY COCTaBa IIPUCAMKHBIX
C ILIeJIbI0 VICKJIIOYUTh TeX M3 HUX, KTO HaXOAUTCA Ha ciyskbe KopoHsl; orpanmde-
HIe B IIyOJMYHOM MHTepece CBUIETeJIbCTB, II0 YKa3aHNIO IIPaBUTEIbCTBEHHBIX
BJIacTell, paKTUUECKN IIOMEIIaM MBYUYEHNIO OIlepalyyl B IIEJIOM.

ITo mHeHMIO BadABMTeJIe}I, B XOJle paccJieJloBaHNUA OHM He MMeJM PaBHOIO
NIpeJICTaBUTEJILCTBA CO CTOPOHOM, 3allMINaBIIell NHTepechl KOPOHbI, YTO 3HAYM-
TeJIPHO 3aTPYIHAJO UX YCUJMA IO YCTAHOBJIEHMIO MCTUHBI, VM He OKasaJli Cy-
IleOGHOJ TIOMOINM, ¥ MX IPEeNCTaBJANNM TOJBKO JBa aZ[BOKaTa; CBUAETEJbCKUE
TIoKasaHMUA OBLIM IIpefoCTaBJIEHB] 3a0JIaTOBPEMEHHO NIPeCTaBUTeNIAM KOpOHbI 1
aZlBOKaTaM, IIPENCTaBJIABIIMNM MHTEPEChl IIOJMIMM ¥ BOEHHOCJY KalllMX, HO He
ObLNIM IIpefocTaBJIEHbl MX aJBOKATaM, 3a JICKJIOYEHNEM OTYETOB O peldyJbTaTax
6aJITICTIYEeCKOl ¥ IIaTOJIOTOaHATOMIYECKO! DKCIIEPTN3; OHY HE VMMeJIM CPEJCTB,
HeOOXOAVIMBIX IJIA OILJIATBI KOIMM CJIEJCTBEHHBIX ITPOTOKOJIOB, KOTOPas COCTaB-
aana ot 500 mo 700 dyHTOB CTepJIMHTOB.
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158. IIpaBuTesBCTBO yTBepPsKAaeT, YTO MEXaHNUBM paccjeloBaHMUA ObLT -
beKTUBHBIM, He3aBUCHMBIM U TJIACHBIM, IIOJTHOCTBIO yIOBJIETBOPAJ BCEM IIpoliec-
CyaJIbHBIM TpeOOBaHMAM, KOTOPble MOYKHO BbIBECTM U3 cTaTby 2 II. 1 KoHBeHIMM.
B uactrocTu, npencrasutenu IlpaBuTesnbcTBa yTBepokzaisu, uro Cyn He moJ-
JKeH CTPeMUTBhCA OIPeesINTh eIVHbI Habop HOPM, Ha OCHOBE KOTOPBIX HOJIKHBI
OLIEHMBATBCH BCE CJIEICTBEHHBIE JeICTBUA 110 YCTAaHOBJIEHNIO 06CTOATEIBECTB CMEp-
Tu. BoJsiee Toro, Ba’kKHO IIPOBOANUTH pasjuyye MeKIY CJIE[CTBMEM M TpasKIaHC-
KO-TIPaBOBBLIMI IIpollefypaMy IO BO3MeEIeHMIO 3a IpeJojiaraeMoe HapylleHMe
nmpaBa Ha KMUBHb. JI HakoHen, oHy npusBasu Cyn OTKIJIOHUTBE apTyMeHT ami Ct
ancial AHIJIO-MPJIAHACKON MIPaBO3aIlMTHON OPraHM3alyy M APYIUX O TOM, UTO B
KakZioM caydae, korga Cyn obHapysKuBaeT cepbe3Hble PACXOMKIIEHUA C PEKOMEH-
manyavy OOH “ITpuHIimnel 5¢eKTUBHOTO IpenyIpeskIeHnd U paccieloBaHusAa
BHE3aKOHHBIX, IPOMBBOJIBHBIX M CyMMapHBIX KasHell” 1 paccjieloBaHUEM, IIPOBE-
JeHHbIM IO JleJly O CMepTM dUeJloBeKa, MMeeT MeCTO HapyllleHMe cTaTby 2 I 1
(cm. 1. 140 BeIIIIE).

159. C Touxu spennsa Kommccunu, B xonie pacciieJoBaHUA OeiiCTBUA rocynap-
CcTBa OBLIM ITOABEPTHYTHI LIMPOKOMY, HE3aBUCHMOMY ¥ B BBICIIEl CTeIleHM IJac-
HOMY PacCMOTPEHMIO, TEM CaMbIM 0DeCIIeYNB IOCTaTOYHbIE IIPOollecCyasIbHbIE TapaH-
TUY JOCTMKEHNA IieJiell, MBJIOMKEeHHBIX B cTaThe 2 KOHBEHIMIL

160. Cyn He cumTaer, 4TO II0 JAaHHOMY JeJly HeoOXOIMMO IPUHATH pellle-
HIe o TOM, JlaeT JIM CTaTbA 2 II. 1 IIpaBo Ha oOpallleHMe B CyJ C TpaskIaHCKUM
JICKOM B CBA3Y C JIMIIIEHMEM >KMUBHM, IIOCKOJIBKY 3TOT BOIIPOC IlesecoobpasHee
paccMaTpuBaTh Ha ocHoBaHMM cTaTell 6 u 13 KoHBeHIMM, Ha KOTOpBIE 3adBUTE-
JIM HE CCBIJIAIOTCA.

161. Cyn orpaHmumBaeTcsa TeM, YTO OTMedaeT, Kak M Kommccemsd, 9To sall-
peT obIIeIopMUANYIECKOr0 XapaKTepa JIMIaM, AEeJCTBYIOIVM OT MMEHM Tocyhap-
CTBa, IPOMBBOJIBHO JIMIIATh KOro-jinbo *KM3HM ObII Obl Ha IpaKTUKe HedddeK-
TUBHBIM, ecJy Obl He CyII[eCTBOBaJIa MPOLEeAypa IJIA PacCMOTPEHNA 3aKOHHOCTH
NIPUMeHEeHNUA ToCyZapCTBEHHBIMY OpraHaMM CUJIBI, BJIEKYIIel 3a coboil JuIIeHue
skyaHU. O0A3aHHOCTh OXPaHATH IIPaBO Ha JKMBHB, COZepsKalllascsa B DTOV HOpMe
(cTaTbsa 2), paccMaTpuBaeMas B COYeTaHMM C 0OIell 00A3aHHOCTBIO IOCYHapCTB
corsacHo craTbe 1 KoHBeHnum, “obecreumBaTh KasKIIOMy 4HeJIOBEKY, HaXOIAllle-
Mycs TOJ UX IOPUCAMKI[MEN, ImpaBa M cBoOOOXBI, oIpeleJsieHHble B pasnede I
HacToAmell KouBeHnun”, monpasyMeBaeT HeOOXOAVIMOCTE MMETb B TOJ MJIV MHOM
dopmMe BO3MOXKHOCTBL IIpoBecTU 3(peKTUBHOE oduIMaJbHOE paccijeloBaHue B
cJIydasx rubes JIIOZell B pesdyJbTaTe NPUMEHEHNMA CUJIBI B TOM HNCJIE JIMIIaMM,
JIeMICTBYIOLUIVIMY OT MMEHM) rocynapcTBa.

162. OgHako B cBABM C JHaHHBIM JIeJIOM He IIPeCTaBJAeTCA HeOOXOAVMBIM,
uTobbl Cyn pelraJ, B KaKoil popMe JOJIKHO IIPOXOAUTE TaKoe paccjelloBaHME U
P KaKUX YCJOBUAX OHO JOJIKHO OCYII[eCTBJIATLCA, TOCKOJBKY B JelCTBUTEJIb-
HOCTM VIMeJIO MECTO IJIaCHOe paccJiefloBaHMe, Ha KOTOPOM 3aABUTEJN ObLIM IIpeji-
CTaBJIEHBl B COOTBETCTBMM C 3aKOHOM I B XOJie KOTOPOTO ObLIM BBICIIYLIaHbI
ceMbJleCcAT IEeBATH cBUeTedsell. Bojee Toro, paccienoBaHue IPOAOJKAJIOCh Jie-
BATHAAIATb OHe, U, KaK cjelyeT U3 MHOTOTOMHOIO CTeHOrpadpuuecKoro oTdeTa,
B Xoze ero ObLIM MONPOOHO PacCMOTPEHBI BCEe COOBITUA, CBA3AaHHbIE C I'MOEJIbIO
Jioneit. Jajee, us creHorpadudecKoro ordeTa, BKJIOYas HaIlyTCTBEHHOE CJIOBO
KOpOHepa IIPUCHAMKHBIM, BUIHO, YTO aJBOKATHI, IIPENICTaBJABIINE MHTEePEeChHl 3ad-
BUTeJel, CMOIJIM NOIPOCUTb, B TOM HICJIe IIyTeM IIepeKpeCcTHOTo Jolpoca,
KJIIOUEBBIX CBUJETeJIe}l, BOEHHOCIYKAIMX ¥ IIOJMIEHCKNX, yJaCTBOBaBIINX B
IJIAaHMPOBAHUY U OCYILIeCTBJIEHUNM aHTUTEPPOPUCTUYECKON ollepaluy, U cAeJsaTb
B XOJle paccJiefJoBaHNA 3aABJIEHNA, KOTOPhIE OHY COYJIM HEOOXOIVMMBIMIL
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163. B cBere BrenasoskeHHoro Cyz He cumTaeT, YTO pas3JiM4HbIE HeIO-
CTaTKM, KOTOPBIe, KaK YTBEPIKJAIOT 3adABUTENM M amici curial, MMeynu MecTo B
XOJle CJEeNICTBUA, CYIIeCTBEHHO ITOMeIlaJsy IIPOBENEeHMIO TIlaTesJbHOro, decrpuc-
TPACTHOTO M BHMMATEJBHOTO M3y4YeHMsS OOCTOATEJIbCTB, CBA3AHHBIX C TMOeJbIo
JIIOIETA.

164. VI3 nsToro cjemyeT, YTO B OAHHOM OTHOIIIEHMY He OBLIO HapyIIeHUT
cratbu 2 1. 1 KoHBeHIMN.

B. Ilpumenenue cmamvu 2 ¥ paxkmam no danHomy Oeay
1. Obwuti nodxod k oyenxe ceudemeabCKUX NOKA3AHUL

165. IIpusnaBasda, yTo opraHbl KoHBeHIUM HUKOUMM oOpasoM popMaJibHO He
CBs3aHbI PELIEHNAMY JKIOPM IMPUCSKHBIX B XOJle paccienoBaHusA, IIpaBuresb-
CTBO TEM He MeHee CUNTAET, YTO BEPAVKTBI NPUCAMKHBIX VCKJIOYNTEJIBHO BaK-
HBI 715 JII060TO II0CJIeAYIOIIEer0 PacCMOTPEHMS 06CTOATEIbCTB CMEPTH ITOTUOIIINX.
CrnenoBaTtenbHo, Cyn o6A3aH ydecTb MX 3HAYMMOCTb, €CJIM TOJBKO HUYTO He
CBUJIETEJIbCTBYET €ii 0 MppalMoHAJbHOM XapaKTepe MJIM O TOM, YTO OHU He
OBLIV BbIHECEHBI HEHAIJIEKAIIVIM CyZOM IIePBOJ MHCTaHIMN. B JaHHOM Iejie nMeB-
LINIICA COCTaB MPUCAMKHBIX ObLI B MICKIIIOYNUTEJNBHO YIAYHOM IIOJIOXKEHNUN C TOYKU
3PEHNA BOBMOMKHOCTEN OIEHKY 00CTOATEbCTB, CBA3AHHBIX ¢ I'MOeJIbI0 JItofieil. UJeHs!
SKIOPY IIPUCAMKHBIX BBICJYIIAJM KajKIOTO U3 CEMUAECATI NEBATU CBUIAETeJEN U
IOAPOOHBIN IIepPeKPECTHBIN JIOIpoc pAfa M3 HUX. byarogapa 9ToMy KIOPU MOIJIO
OIIEHUTDH JTOCTOBEPHOCTH M OKa3aTeJIbHYIO I[eHHOCTh CBUIETEJIbCKUX ITOKa3aHUIL.
IIpaBUTEJILCTBO OTMETNMJIO, YTO IIPUCAMKHBIE TaKyKe 3acCJIyllaJy apryMeHTbI pas-
JIMYHBIX CTOPOH, B TOM dYMCJIe 3afBJIEH)A aJBOKATOB, IIPEACTaBJIABIINX MHTEPE-
CBbI TOTUOIITNX.

166. C npyroit CTOPOHBI, 3afBUTENM YTBEPIKIAIOT, YTO CyAeOHbIe paccieo-
BaHMUA II0 CBOell IIpUpoJe He MOTYT ObITh IIOJIHBIM, YIJIyOJIEHHBIM U3ydeHMEM
TaKMX CIIOPHBIX CJIydaeB JIMIIEHMUA KM3HM, KOTOpble ObLIM B 9TOM Aeje. B mpo-
Liecce paccJiefloBaHIA K TOMY ’Ke He ObLIO OIleHKM B ILJIaHe TaKUX [IOHATU, Kak
“copasMmepHOCTE” U “abcosoTHaA He0OXOAMMOCTE . BhlN npuMeHeHB! 6oJiee MAT-
KJe KpUTepun “pasyMHOrO IPMMeHEHNs CUJIbl” UM “pasyMHOI HeoOXOonMMOoCTH .
Kpome Toro, "KIOpM HIPUCAKHBIX, PAcCMaTpMBasd AENCTBUSA BOEHHOCIY KAIINX,
COIIPOBOJKIABIINECH IIPUMEHEHNEM OPYIKUSA, COCPEeNOTOUNMIIO BHMMaHME Ha WX
YTOJIOBHOJ BMHOBHOCTM, a He Ha TaKUX OOBMHEHMAX, KaK HeOperkHoe IJIaHMPO-
BaHME OIlEePaLVL.

167. KoMmuccnusa paccMoTpeJia IeJlo Ha OCHOBaHMY 0O'bACHEHNI CTOPOH U IIpe-
CTaBJIEHHBIX VMU JJOKYMEHTOB, IIPe’KJle BCEro MaTepMaJloB paccijenoBaHusa. Ko-
MJICCUA He cunTasia cebsa CBA3aHHOM BBIBOLAAMM SKIOPY MPUCHAMKHBIX.

168. Cyn mpuHMMaeT BO BHUMaHME, YTO B COOTBETCTBMU C KoHBeHI[neii
YCTaHOBJIEHME U IIOATBEPsKJeHME (PaKTUIeCKUX 0OCTOATEJILCTB OTHOCUTCA B OC-
HOBHOM K KoMmueTeHInyu Komuccunu. COOTBETCTBEHHO TOJBKO B MICKIIIOYMUTEJBHBIX
obcroarensecrBax Cyz mosb3yeTcsa CBOMMM IIOJIHOMOYMAMM B 9Toi objactu. Cyn,
OfHAKO He CBA3aH BbIBojgaMmMy Kommccum u BopaBe JejlaTh CBOIO COOGCTBEHHYIO
OIIEHKY (PaKTUUECKNX ODOCTOATEJIbCTB B CBETE BCEX MAaTepPMAJIOB, IIPeCTaBJEH-
HBIX eMy (CM., B 4aCTHOCTHU, pellleHne Io aeysy Kpys Bapac u dpyzue npomus
ITeeyuu ot 20 mapTta 1991 r. Cepusa A, 1. 201, c. 29, . 74, a TaKoKe pellleHMe IO
nesry Kaacca ot 22 centabpsa 1993 r. Cepusa A, 1. 269, c. 17, . 29).

169. Ilo mannoMmy gneny Hu IIpaBuUTesBLCTBO, HU 3aABUTENM Ha CJIyLIaHUNM B
Cyne He ocnapuBaJjyu (paKTOB, yCTaHOBJEHHBIX KoMmmccmell, XoTa dyHIaMeH-
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TaJIbHO PacXoAATCA B BBIBOJAX, KOTOpPblEe CJENYIOT U3 HUX B CBeTe CTaTby 2
Koupenmumn.

Ha ocHoBanMm BBICTYIJIEHMII CTOPOH U MaTepuaJsoB mejya, Cyxn cumraer,
4yTo (PaKThl, ycTaHOBJeHHble KoMuccueli, ¥ BBIBOIBI, M3JOXKEHHBbIe BbIIIE B
myHKTax 13—132, ABJIAIOTCA IPaBUJIbHBIM U JOCTOBEPHBIM MBJIOXKEHMEM (DaKTOB,
JeKalllUX B OCHOBe HAaCTOAIIETO AeJa.

170. Yro racaeTcsa OLleHKM S3TUX (PAKTOB C TOYKM 3peHMdA ctaTby 2, To Cyn
OTMedaeT, UTO JKIOPM MPUCAKHBIX MMeJI0 BOBMOKHOCTb 3acCJIyIIaTb CBUAeTeJell
HeIIOCPeICTBEHHO, HabOJI0ZIaTh 3a MX IIOBEJeHMEM MU OLIEHMBATH JIOKa3aTeJbHYIO
CUJTy UX TIOKa3aHMUIL.

TeMm He MeHee HeOOXOIMMO YUMUTBIBATb, YTO BBIBOABI SKIOPY IIPUCAMKHBIX
OTPaHMYNMBAIOTCA PellleHreM O 3aKOHHOCTY JIMIIeHNA KU3HU U, KaK 9TO IPUHATO,
He coZlepsKaT MOTMBMPOBKM IIPMHATOTO pelleHud. Kpome Toro, BHMMaHNE KIOPU
NPUCSAKHBIX ¥ KPUTEPUM, IpPMMeHEeHHble MM, ObLIM HaIpaBJEHbI Ha TO, YTOOBI
BBIFACHUTB, OBLIO JIM JIMIIIEHME >KU3HM, COBEpPIIEHHOe BOEHHOCIYKaluMy SAS,
pasyMHO OIpaBIaHHBIM IIPM TeX 0OCTOATEeNIbCTBaX, a He Ha TO, OBLIO JIM OHO
“abCoIIOTHO HeOOXOAMMEBIM” B CMBICJIE CTATBU 2 II. 2, B IIOHMMAHUY, U3JIOKEHHOM
BbIIle (cM. . 120 n 148—149).

171. IIpyHuMasa Bo BHMMaHMe BblllenssiokenHoe, Cy HOJLKEH caM pellaTh,
CBUZIETeJIbCTBYIOT JIM (paKThl, yCTaHOBJeHHble KoMmuccuelt, o HapylleHUM cTa-
Tbu 2 KoHBeHIN.

172. SaaBuTesy, KpoMe TOro, CUMTAJIM, UTO IIPYM pPaccJIeloOBaHUM NeVCTBUM
rocyzapcTBa IIO JieJly, B KOTOPOM CO3HaTeJbHOe HaMepeHMe IPUMEHUTb CUILY,
CIIOCOOHYIO IIPMBECTM K JIMIIEHMIO >KMBHM, OBIJIO MPAMO BBIPA’KEHO B IIMCbMEH-
Holt dpopme, Cyn IoJIsKeH BO3JIOKUTH OpeMsa JOKas3bIBaHMA Ha IIpaBuTesbCTBO,
KOTOpOe MOJIKHO CHATh BCe pasyMHble COMHEHMA B TOM, YTO IJaHMPOBaHUE U
JICIIOJTHEHME OIlepaliMll COOTBeTCTBOBaJo cTaThbe 2 KomBenrum. Cyn Takike He
JOoJKeH IMO03BOJINTh TOCYyIapCTBY COMHeBaTbCA B TOM, UTO pedb UAET O ero
YTOJIOBHOJI OTBETCTBEHHOCTL.

173. Cyn, pellasa BoIIpoc O TOM, MMeJIO JIM MeCTO HapylleHMe CTaTby 2 IO
IaHHOMY neJly, He peIllaeT Bollpoca 00 YTOJIOBHOV OTBETCTBEHHOCTM TeX, KTO
IPAMO MJIM KOCBEHHO K HeMy IpudacTeH. B cooTBeTcTBMM cO cBoeil OOBIMHOI
MIPaKTUKOI OH OCYII[eCTBJIAET OI[eHKYy B CBETe BCEX MaTepHaJiOB, IIpeJiCTaBJIEH-
HbIX eMy 3aABUTeNAMU ¥ IIpaBUTeJIbCTBOM, MJM, B CJydae HEOOXOIMMOCTIH,
MaTepuaJoB, IOJYyUYEeHHBIX MM caMUM (CM. pellleHue Io neiry VMpaandus npomus
Coedunennozo Koposescmea or 18 suBapsa 1978 r. Cepusa A, 1. 25, c. 64, . 160, n
BBIIIIEYIIOMAHYTOe pellleHne 1o neny Kpys Bapac u dpyeue, c. 29, m. 75).

2. Ymeepacdenus 3assumeneti
0 npedHamepeHHoM xapaxmepe AUUEHUS HCUIHU

174. 3aaBuTeNM yTBEP)KAAIOT, YTO JIMIIIEHNE KU3HM yKasaHHBIX JIMII IIpeJi-
HaMepeHHO IJaHMpoBaJochk. IIpusHaBas oTCyTCTBME NOKa3aTeJbCTB O CYIeCTBO-
BaHNUM INPAMOrO IIPMKasa BBICIIETO PYyKOBOACTBa MmuHMCTEpCTBa ODOPOHBI, OHMU
3afABJIAIOT, YTO MMEIOTCS BeCKMe KOCBeHHble JOKas3aTeJbCTBa B IIOJIb3y UX yT-
BepoxkneHuA. OHM CUMTAIOT, YTO 3aMbICeJ yOUIICTBa MOT OBITH BbIPa’KeH ITyTeM
HaMeKOB JI KOCBEHHBIX yKaB3aHNI, HAPALY ¢ BRIOOPOM TaKOro BOEHHOTO IToApase-
JeHudA, Kak SAS, KoTopoe, Kak cJjlefyeT M3 IIOKa3aHMUIl ero COTPYIHUKOB BO
BpeMA paccjeloBaHNusA, 00ydeHO HelTpaJM30BBIBATH IleJIM OTHEM Ha IIOpasKeHIe.
IIpenocraBiyieHne JioskHOV MHQpOPMaLUM, MMONOOHON TOoM, KoTOpad (PaKTUUIEeCKN
OblTa aHAa BOEHHOCJYSKAIIMM B 3TOM CJydae, CO3/Iae€T BEPOATHOCTb OTKPBITUA

‘ Untitled-3 8 03/08/00, 16:15



Maxxkan (McCANN) n gpyrue nporuB CoenunenHoro KoposeBcTBa 9

OTHsA Ha mopaskeHue. JVcronbsoBaHne SAS caMo o cebe sBJAETCA CBULETEIb-
CTBOM TOTO, YTO JIMILIEHVE JKU3HM OBLIO yMBIIIIJIEHHBIM.

175. SaaBuTesNM, KpoMe TOTO, yTBeP:KIalOT, 4YTo moauiusa I'mbpasTapa,
O-BUAMMOMY, He 3HaJla o HeszakKoHHON akiuu. Odunep E nompaspesnenna SAS
IIPOBOANJI CEKPETHBIN MHCTPYKTAXK JJIA CBOMX COTPYIHMKOB, B KOTOPOM IIOJIMIINA
Tubpanrapa He ydacTBoBajya. BoJsiee Toro, Korza BOeHHOCJysKalllyie IPUOBLIN B
OTJeJIeHNe IIOJMINM IIOCJIe CTPeJbObI, MX COIPOBOXMKIAJ apMeNCKUil IOPIUCT,
KOTOPBIVI ACHO 3adBWUJI, YTO COTPYIHMKM IPUOBLIM TOJIBKO C LEJIbI0 cady opy-
skuA. K ToMmy ke oHM OBLIM HeMeNJIEHHO OTIIpaBJIeHBI caMoJieToM 1u3 I'mbpasra-
pa, ¥ Jompoc B MOJMOUM TaK ¥ HE COCTOSJICH.

176. B obocHOBaHMe CBOMX YTBEPIKAEHMI 3aABUTENM YKa3bIBaJM, B 4aCTHO-
CTHU, Ha cjenylolye (paKTOPHL

CaMbIM XopoInM 1 6€30IacHBIM CIIOCOOOM IIpPeIOTBPAallleHNA B3PhbIBa U 3aX-
BaTa IM0OJ03PeBaeMbIX ObLIO Obl He MOIMYCTUTb MX BMECTe C B3PBIBHBIM YCTPO¥i-
crBoM B I'mbpanrap. Boactu mmesmn ux dororpadum ¥ 3HaJIM UX HACTOAIINE U
BBIMBIIIIJIEHHBIE MIMEHa, a TaKyKe, KaKye IIaclopTa y HUX ObLIM ¢ coboil.

Ecan momospeBaemble OblyM ITOJ IPUCTAJBHBIM HabOJIOeHMEM MCIIAHCKUX
BylacTell Ha myTu oT Masarm go I'mbpasTapa, Kak yTBepsKIaeT KYPHAJNUCT
r-u lebesnyc, To apeHna Gesioro aBToMobomiA “PeHo” nmosxHa Oblia OBITH 3aMe-
YeHa ¥ OBbLIO ObI M3BECTHO, UTO B HeM HeT OOMOBI (cM. 1. 128 BrIIe).

JlaHHOe yTBep:KAeHMe IIOATBepPsKAaeTcAd TeM, YTO BJIACTY He IIPUHAIM Mep
110 OTPasKJIeHMIO OIIaCHOJ 30HBI U BBIBOAY Jiozieil us Hee. B I'mbpanrape Haxonmu-
JIOCb MHOTO BOEHHBIX C OIIBITOM OBICTPOTO BBbIBOJA JIIOZIe}l M3 B0HBI BO3MOYKHOTO
B3pbIBa. EnyHCTBEeHHOE 00'bACHEHNE DTOT0 6e3/1eliICTBUA COCTOUT B TOM, YUTO CIIY K-
Obl 0Ee30ITaCHOCTM 3HAJM, YTO B aBTOMOOWMJIE He ObLIO GOMOBI

Boennocaysxammit G, KoTopsIit Obl1 HallpaBJeH IJIA OCMOTPa aBTOMOOUJIIA U
JIOJIOPKWMJI, YTO OH IIoJlo3peBaeT Hajym4uye OG0OMOBI B aBTOMOOMJE, BO BpeMsdA pac-
cJIeZloBaHNA NIPM3HAJ, YTO OH He fABJIAETCA CIEIMAJIMCTOM IIo Ilepenatde paiuo-
curHaJioB (cM. I 53 BbIIIe). OTO BasKHBIN MOMEHT, IIOCKOJIBKY €IVHCTBEHHON OCHO-
BOJl JJIA ero BbIBOJA ABMJIOCH TO, YTO PajMOaHTEHHa BBINIAAesa OoJsiee cTapoii,
4yeM aBTOMOOMJIB. HacToAmmIi crienyaJmcT moxyMadl Obl 06 ycTpaHeHU) aHTEeHHBI,
4TOOBI HENTpaJsms30BaTh PaAMOIEeTOHATOP, YTO MOIJIO Obl OBITH CHeJslaHO, KakK
3acBugeTesbeTBOBa) I-p CKoOTT, 6e3 mpuBeneHUA B JelicTBUE B3PBIBHOTO YCT-
porictBa. CreruasmcT JOJKEH 3HATb, YTO €CJIM IIoZl03peBaeMble HaMepeBaJlCh
B30pBaTh OOMOY C IIOMOIIBIO pafgMOCHUTHAJa, OHM He cTaJy Obl JMCIIOJIB30BaTh
P°KaBylO aHTEHHY, KOTopas yXyZllaeT BO3MOYKHOCTb IIpJeMa YeTKOTO CUTHaJa, a
IpUMeHUJIM Obl XOPOIIYI0, YUCTYIO aHTeHHY (cM. . 114 Brie). VI3 nmokasauuit G
TaK/Ke ABCTBYeT, YTO OH He ABJIAETCA CIEIMAaJIICTOM M II0 B3PBIBHBIM YCTPOVi-
crBaM. Takum obpasoM, cyllecTByeT BO3MOKHOCTb, YTO HACTOAIIad POJb CO-
Tpynunka G cocTossia B TOM, YTOOBI JOJIOKUTH, UTO OH IIOZ03PEBaeT HaJMdye
60MOBI B aBTOMOOMJIE NJIA IOJIydeHMs oT mosamnuy ['mbpasarapa mommmcyu Ha
IOKyMeHTe, paspelnaiiieM SAS npuMeHeHNe OPYKUA Ha IOpasKeHMe.

177. Coryacuo BaaBjenuio IlpaBuTesbCcTBa, pelleHMe KIOPU IPUCAMKHBIX O
3aKOHHOCTM JIMIIEHUA *KU3HM IIoApasyMeBaeT, YTO JKIOPU CUUTaeT yCTaHOBJIEH-
HBIM (paKTOM OTCYTCTBJE 3aroBopa C I[eJIbI0 JIUIIIEHN KUBHU TPeX TePPOPUCTOB
¥ YTO IpM IIAaHMPOBAHMM ¥ BBIOJHEHMM ollepauyy B I'mOpasrtape Takada Iesb
He CTaBWJIach. 3ajlada OIlepally COCTOAJa B OCYILIECTBJIEHNM 3aKOHHOI'O apecTa
TpeX TEPPOPMCTOB ¥ MMEHHO C DTON IlesIbl0 Oblla 3aIpollleHa I IIoJIydeHa IIo-
MOIIb BOEHHBLIX. i poMe Toro, sKIOpy NPUCAKHBIX, II0-BUIAVMOMY, HE COIJIaCUJIOCH
TaKyKe C yTBepiKIeHMeM B3asgBuUTeJIell, YTo BoeHHocisy:xalue A, B, C u D co-
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BHATEJbHO CTPEMUJIMCE yOUTH TEPPOPUCTOB, NENCTBYA B COOTBETCTBUM JIMOO C
NPAMBIM IIPUKA30M, JMO0 OTHaHHBIM “KMBKOM TOJIOBBI MJIM HaMeKOM’.

178. Ilo sakmrouenuio Komwuccuy, oTCYyTCTBYIOT IOKa3aTeJIbCTBA B IIOJb3Y
YTBEPIKIOeHUA 3adABUTeJ e O CyIIeCTBOBaHUM IIpelHaMEePEHHOTo 3aroBopa C Ife-
JIBI0 YOUTBH IOJI0BpEeBaeMBbIX.

179. Cyn orMmedaeT, 4TO eMy HEOOXOAVMO IOJIYUUTH yOeOuTeJsbHble JTOKa-
3aTeJIbCTBa, IIPEeXKIe YeM OH CMOJKeT ceJslaTh BBIBOJ O CYIIeCTBOBaHUM IIpeHa-
MepeHHOro IlJJaHa, B TOM CMBICJIe, KOTOPbI} BKJIAJbIBAIOT B 5TO 3aABUTEJI.

180. Mayuns mpexcTaBJleHHble eMy MaTepuajibl Cyn He cumMTaeT yCTaHOB-
JIEHHBIM, YTO Ha BBICIIIEM ypPOBHe PyKoBojcTBa MuHMCTepcTBa OOOPOHBI MJIM B
IIpaBuTENBCTBE MMEJ MECTO 3arOBOP C LEJIBIO JIMIIIEHNUA KM3HU M YTO BOEHHOC-
ayxxamne A, B, C u D nmobOy:xzanuck K 9TOMY MJIM UM ObLIM JTaHbI COOTBETCTBY-
IOIVe yKasaHMA MX HadaJbHMKAMIM, KOTOPBIE IIPOBOAMJINM MHCTPYKTaK IIepes
omnepaIleii, MM YTO OHM II0 COOCTBEHHOV MHUIMATUBE NEeJCTBUTEJIBHO PELINJIN
yOuTh Ioo3peBaeMbIX HE3aBJICYMO OT TOTO, OYAYT JIY OCHOBaHMA JJIS IIPVUMEHe-
HIA OPYKUA Ha IOpaskeHMe, ¥ He CUMTAACh C IIOJIyYeHHBbIMM MHCTPYKIMAMM Ha
apect. OTCyTCTBYIOT TaKiKe JOKasaTeJbCTBa, YTO BJIACTM B CKPBITON opMme
IIOOIIPANY, HaMeKaJy1 ¥ KOCBEHHO ITOOYIKIaJy K JIMKBUIAIMY TPeX Iofo3peBae-
MBIX.

181. dakTOPBI, KOTOPLIMY OIIEPUPYIOT 3aABUTENM, CBOLATCA K PANY MIpen-
IIOJIO}KEHMI O TOM, YTO BJIACTM, IIO-BMIAMMOMY, 3HaJu o6 orcyrcTBuM GOMOBI B
aBTOoMOOMIIe. OHaKO IPMHMMAA BO BHUMAaHNE IIOJIyYEeHHYIO BJIACTAMMU OIEePAaTVB-
HyI0 MHQOpMaIuoo, buorpadun Tpex TepPPOPMCTOB, MMEBIINX paHee OTHOIIEHVE
K B3PBIBHBIM YCTPOJCTBaM, a TaKiKe TOT pakT, 4To I-H COBUIK, KaK OblLIO
BUOHO HabOJIOmaBIIMM, “BO3WMJICA C YeM-TO”’, mepej TeM KaK IIOKMHYJ aBTOMO-
O6usapb (cMm. . 38 BBIllIE), MHEHME O TOM, YTO B aBTOMOOWMJIe Haxonmyiach OGomba,
HeJIb3dA HasBaThb HI HENPaBJIOIIOJOOHBIM, HY IIOJIHOCTBIO JIMIIIEHHBIM OCHOBAaHMIA.

182. B wacTHOCTHM, pellleHMEe IIPOIIYCTUTb TeppopucToB B I'mbpasrap, xoTsa
M 3aCJy’KMBaeT KPUTUKY, YUUTBHIBAs PUCK, C KOTOPBIM OHO OBIJIO CBA3aHO, CO-
OTBETCTBOBAJIO PadpaboTaHHOMY IIJIAHY apecTa, COIJIACHO KOTOPOMY HUKaKMe
IeMICTBUA II0 3aJlepPsKaHNI0 He JOJLKHBI ObLIM IIpeANpMHUMMATBCH, II0Ka BCe Tpoe
He noABATcA B ['mbpaJsiTape u He OyZleT NOCTATOYHBIX JIOKa3aTeJIbCTB IIOATOTOBKY
MMM IIPEeCTYIJIEHN A, HeOOXOAMMBIX IIJIA X OCY KIEHMUA.

183. Cyn Takske He MOYKET COIJIACUTBCA C YTBEPIKIEHMEM 3adBUTEJIEN, UTO
ucrosib3oBaHye SAS caMo no cebe fABJAETCA JOKa3aTEJILCTBOM TOTO, YTO JIM-
IIIeHJE KVBHY II0ZJ03PeBaeMbIX ObLIO yMBIIIJIEHHBIM. B aT0i1 cBAsu Cyz oTMmeua-
eT, 4To SAS sABJAeTCcA OCOOBIM IIOApasieJieHMeM, KOTOpoe IIPOIIJIO CIelab-
HYIO IIOATOTOBKY II0 Gopbbe ¢ TeppopmamoM. IIodTOMy BIOJHE eCTECTBEHHO,
4TO, NOJY4YMB 3apaHee NpefylIpeskJeHMe O IIPEJNICTOSAILIEM TePPOPUCTUHIECKOM
aKTe, BJACTM 3aXOTeJM NPUOErHYyTh K YMEHMIO M OIBITY SAS, 4T0ObI IPOTUBO-
JleJICTBOBATb 3TOJ yTrpose, II0 BO3MOMKHOCTM, C HamboJibllleil 6e30I1acHOCTBIO U
3HaHUEM feJla.

184. Cyn mosToMy OTKJIOHAET KaK HeJOKa3aHHOEe BBIABMHYTOE 3aABUTEJIAMU
OoOBMHEHME B TOM, YTO JIMIIEHME >KUBHM TPeX II0I03peBaeMbIX OBIIO IIpelHaMe-
PEeHHBIM UJM Pe3yJIbTaTOM MOJYaJIMBOTO COTJIAIIeHMA yYacTHUKOB Olepalu.

3. IlpoBeneHne u NJaHMPOBaHME OINEPAIN

(a) Apzymenmusr svicmynusuwux ¢ Cyde
(1) Bassumeau

185. Ilo muenuIo 3aaBuTesieil Cyn IOCTYyNINT HENPaBUJIbHO, KaK 9TO cleJaja
Kommccus, orpaHn4mB paccMOTPEHME BOIIPOCOM O TOM, OIPaBAaHbI JIM JEeCTBUA
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BOEHHOCJIYJKAII[NX, KOTOpble (PaKTUUeCcKyu yoOmuam momospeBaeMblX. OH NOJIIKeH
paccMOTpeTb OTBETCTBEHHOCTH IIpaBMTeJbCTBa II0 BCEM ACIEKTaM OIIEPallVN.
B camoMm pesie, BOeHHOCJy»Kalllyie BIIOJIHE MOIJIM Obl ObITH ONpaBAaHbl yTOJIOB-
HBIM CYJZIOM, ecyii OBl JIOKa3aJy, 4YTO JEeJCTBUTEJLHO BEPMJM TOV HeoOOCHOBaH-
HOJ M JIOYKHOJ MH(pOpMaluy, KOTOPYIO OHY IIOJIYYUMJIIL

186. Ocpuniep E, HemocpencTBeHHBIN HaYaJIbHUK BOEHHOCIY’KalllIX BO Bpe-
M oIlepaliui, CKasaJl MM, YTO Tpoe Iofo3peBaeMbIx B ['mbpasrTape 3asi0Kuim
60oM0y B aBTOMOOMJIB (TOrza KakK BOeHHOCJysKkalmii G, cremnuasmcT 1o obesBpe-
SKMBAHMIO OOMO, IOJIOMKWJI, YTO OH JIMIIBL HOJO3pPeBaeT HaJmuye OOMOBI), 4TO
6omM0Oa ObLia C AMCTAaHIMOHHBIM YIPaBJIEHMEM, UTO KasKIblil M3 II0Z03pPEBaeMbIX
MOT B30pBaTh ee U3 Ji0607 Touky ['mbpasirapa IPOCTHIM IIETYKOM BBIKJIIOYATEJA
u YTO Iofo3peBaeMble Oe3 KoJsiebaHMIT MOIYyT 3TO CHeJIaTb, KaK TOJIBKO IIOYyB-
CTBYIOT, UTO OHM 3aMeueHbl. B [eJICTBUTEJIbHOCTM 3TU ‘“HECOMHEHHble 0GCTOS-
TesqbeTBa” U “daKThl”’ OBLIM He OoJsiee YeM NHONO3PEHUAMN WUJM, B JIyUIIEM CJIY-
4yae, COMHUTEJbHbIMI olfeHKaMu. OfHaKO OHM ObLINM COOGIIIEHBI KAK JOCTOBEPHBIE
haKThl BOEHHOCJIYIKAII[MM, KOTOpble ObLIM 0OydeHbI, KaK 3TO BBIACHNUJIOCH U3
[IOKa3aHMii BO BpeMs paccyieJloBaHIsA, He TOJBKO OTKPbIBATb OTOHb IIPU MaJeli-
IIeM HaMeKe Ha yIposy, HO M IIPOJOJIKaTh CTPEJIATH, IIOKa He JIMKBUAVPYIOT
CBOIO II€JIb.

B nesiom, 3asBUTENN CUNMTAIOT, YTO JIMIIEHME SKU3HM CTAJIO PE3YJILTATOM
HEKOMIIETEHTHOCTY U HeOPEerKHOCTY B IJIAHMPOBAHUM ¥ IPOBENEHUN aHTUTEPPO-
PUCTUYECKO} oIlepaliMy II0 apecTy I0J03peBaeMbIX, a TaKiKe HeCIIOCOOHOCTM
COXPaHUTh HaJJIeXKalluii 6aaHc MeXAy HeOOXOIMMOCTBIO IIPOTUBOAENCTBIA BO3-
HIUKIIIE} yrpose ¥ IIPaBOM IIOJ03PEBAEMBIX Ha KVU3Hb.

(2) IIpasumeavcmao

187. IIpaBUTeILCTBO 3aABUJIO, YTO AEVICTBMUSA BOEHHOCIYsKaIIMX ObLIM abco-
JIFOTHO HEOOXOIMMBIMY JIJIA 3allMTHL JIIOJEN OT IIPOTHBOIIPABHOTO HACUJNSA B IIO-
HuUMaHUM cTaThu 2 I 2 (a) KouBeHnmmn. Kabiii 13 BOEHHOCTYKAIIMX B MIHOBe-
HIle CEKYHJbl JOJIKEH OBbLII IPMHATH PeIleHMe, KOTOPOe MOIJIO OBl ITOBJIMATHL Ha
SKMBHb MHOTMX Jitozeit. OHM cYMTasM, YTO Te ABUKEHUA, KOTOpble clAeJaJy II0o-
JospeBaeMble B TOT MOMEHT, KOIJla UX IIBITAJMCh 3allep)KaTb, CO3JaBaJil BIIe-
4yaTJeHNe, YTO TEPPOPMCTHI BOT-BOT B3OPBYT O60MOy. OTO 06CTOATENBCTBO OBIIO
MOATBEPIKAEHO APYIMMU CBUAETeJAMM, KOTOPble BUAENM STU ABVMoKeHUA. Ecam
IpM3HATh, YTO BOEHHOCJy’Kalllyle YeCTHO M pPas3yMHO CUMTAaJM, 4YTO Teppopuc-
TBI, II0 KOTOPBIM OHM OTKPBLIYM OTOHBb, cobMpaJick B3opBaTb O0MOy HaskaTueM
KHOIIKY, TO TOIZla y HMX He OBLJIO MHOTO BbIOOpa, KPOMe KaK OTKPBLITH OTOHb.

188. IlpaBuTesbCTBO TaKiKe IIOMUEPKHYJO, UTO MHOTOe 13 TOo} MHpopMa-
UM, KoTopad OblJIa B pacIOpPAMKeHUM BJIACTEN, ¥ MHOTME BBIBOJBI, CIleJIaHHBIE
MMM, OKa3aJliChb TOYHBIMI. Bce Tpoe mormbimx ABJIAMNCH YJI€HAMM TPYIIIBI aK-
TUBHBIX fAelicTBuit VIPA, KoTopasa myaHMpoBaJia olepanuio B I'mbpasrape; oHU
JIeTICTBUTEJILHO pacliojlarajy O0JBIINM KOJIMYECTBOM B3PBIBYATHIX BEIIECTB, I10-
3Hee OOHapPYsKEeHHbIX B JIcmaHuM; B 9TON onepanyuy NOJIXKHa Oblja MIPUMEHATbCA
6omba, 3asioskeHHad B aBTOMOOMIe. Takum obpasoMm, *KM3Hb Jiozelt B ['mbpasra-
pe nonBepraJsiach peaJibHON ¥ Cepbe3HOJ OIIacCHOCTI.

189. IlpaBuTenbcTBO HaJiee 3aABMJIO, UYTO IPM paccjefoBaHUM BOIIpoca O
MJIaHMPOBaHNY AaHTUTEPPOPMCTUYECKOI oIlepaluy HeoOXOOMMO MMeTb B BUAY,
YTO pas3BelblBaTeJIbHbIE OLIEHKM HeU30e)KHO OCHOBBIBAIOTCA Ha HEIIOJIHOM MH-
dopmanmy, IMOCKOJBKY OBIBAIOT MBBECTHBI TOJIBKO (pparMeHThI 00IIeil KapTHUHBIL
Bousiee Toro, ombIT mokaszsas, uro VIPA orymdaeTrcsa ocoboii 06e3:KaJIOCTHOCTBIO U
yMeHMeM B IIPOBeIeHUM KOHTPPas3BeAbIBATEJIbHBIX NEeJCTBUI M YTO 3Ta OpraHu-
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3aluA JleJlaeT BCe BOBMOYKHOE, YTOOBI CKPBITH CBOM HaMepeHua. Kpome Toro,
onbIT cobbITuit B CeBepHolt Mpmaunuyu nokasas, 4To VIPA mocTosAHHO U OGBICTPO
IIpUMeHsAeT HOBBle TexHoJioruyu. IloaTomMy BjacTAM HeobXonuMmo OBLIO MMEThH B
BUZY, YTO TEPPOPMUCTHI MOIJIM pacliosaraTb Oojiee COBPEMEHHBIMM M JIETHE Mac-
KUPYEMBIMM PaaMOyIIPaBJIAEMbIMY CPEACTBAMMU, YeM 3TO OBLJIO B IIPEKHUX OIle-
panuax. HakoHel], mmocjeAcTBUA HeNOOLIEHKN YTPO3bl, UCXOAAIEN OT TPYIIbI aK-
TUBHBIX JIeMICTBUII, MOIJIM IIPMBeCTM K KaTacTpode. Ecam 6b1 MM ynajock B30p-
BaTb O0MOYy TOro THIa ¥ MOII[HOCTM, KaK Ta, YTO ObLla oOHapyskeHa B Vlcrmanum,
BCe HaXOZAIIMeCS Ha aBTOCTOAHKE JIIOAY ITOTMOJIM OBbI MJIM MOJIyUMUJIIM OBl TAMKKNE
TeJIeCHBbIE IIOBPEKJEHNs, a BCe Te, KTO OKasdaJica Obl B PaCIIOJIOMKEHHBIX ITOOJIM-
B0CTY 3JaHUAX (B 4McJe KOTOPBIX Oblja IIIKOJA ¥ JIOM IIPeCTapeJiblxX), ITOJIydNIIin
Obl cepbe3Hble TPaBMBIL

190. IIpenynoskeHnsa pasBeAbIBaTEJBHBIX CIY:KDO B Xone omepanuu ObLIM pa-
BYMHBIMM B CBETe TOrO HeM30e)KHO OrpaHMYeHHOro obbeMa MH(OPMaluy, KOTO-
PRIl OBLT y BJacTell; HeJIOOIIEHKa BO3MOXKHOCTEN U CPEeJCTB TEPPOPUCTOB IIpUBE-
Jla OBl K BEPOATHBIM Pa3pyIIMTEJIbHBIM ITocjefcTBUAM. B cBasu c atum IlpaBu-
TeJIBCTBO CHIeJIaJlo CJenylollyie 3aMedaHMNs.

Cunrajioch, 4To OyZieT NPUMEHEHO AVICTAHIMOHHO YIIPaBJIAeMOe CPEeCTBO,
IIOTOMY YTO OHO IIOBBIIIAET IIaHChI TEPPOPUCTOB CKPBITHCA ¥ MaKCUMaJbHO yBe-
JMYMBaeT NIOJII0 IIOTePb Cpeny BOEHHBIX B CPaBHEHUM C IPaKIaHCKMUMM JIMIAMIUL.
Kpome Toro, VIPA Bcero 3a IecTb HeZeJsb IO STOTO IPUMEHNJA IIOLOOHOe yCT-
porictBo B Bprocceste.

IIpennosarasiocs, 4To Jr060e CPeNCTBO NVMCTAHIMOHHOTO YIpPaBJIEHU:A, ITO-
nobHoe mpesicTaBieHHOMY Cyny, HOCTATOYHO HEBEJIMKO IJIA TOTO, YTOOBI MOYKHO
OBIJIO JIETKO CKPBITH €r0 IIof ofeKIoli. BoeHHociy:Kallye, y4acTBOBaBIIVE B
onepaimy, 6e3 TpyZa MPOJEJBbIBAJIIM DTO C PaAMOAIapaTypoil TaKoro pasMmepa.

Kak noxkasaj B Xozie paccijeioBaHUA KalUTaH OIBapJic, IIPOBeJleHHbIE DKC-
IIepVMEHTHI JI0KasdaJy, 4To 00MOy Ha aBTOCTOSHKE MOXKHO OBLIO B30PBaTh C
Toro Mecta, rae ObwIM youThl TeppopucTs! (cM. 1. 116 BeIIIe).

IIpominblii onBIT AaBaJl BCe OCHOBAaHUA IIpefIoJiaraTh, YTO B3PbIBHOE YCT-
poiicTBO, MpUMeHseMOe TePPOPMUCTaMM, MOXKHO ObIJIO IIPMBECTU B JeiicTBUE
MPOCTBIM HaKaTyeM KHOIIKIL

ITo csnoBam cBupetesna O, TeppopucTaM He IIOHafoOmsack Obl MallyHA OJIA
IIpeBapUTEBHO} IapKOBKY, ITOCKOJBKY OHM C JIETKOCTBIO Hallay Obl 8 MapTa
cBoOOHOEe MecTO Ha aBTOCTodAHKe. IIpudyeM ucroJsib30BaHME MAallVHBL JJIA IIpen-
BapUTEJLHON NapKOBKM CYIIECTBEHHO YBEJMYMBAJIO PUCK OOHAPY KEHUA Teppo-
pucToB, Tak KakK norpeboBaJsmch Obl nBe moes3nku B I'mbpasarap (cm. m. 23 (e)
BBIIIIE).

Het ocHoBaHMIT coMHeBaTbCA B JOOPOCOBECTHOCTH OLI€HKM, CAeJaHHOV BOEH-
HocoIysKalmyM G OTHOCUTEJIBHO TOTO, YTO MalllHa Obljla 3aMMHMpoBaHa. IIpesxne
BCEro IIOTOMY, YTO OH XOPOIIO 3HAKOM C TeM BUAOM O0MO, KOTOPBIi MOT OBITH
IpUMeHeH B JaHHOM ciiydae. KpoMme Toro, MalIMHy Ha CTOAHKY CTaBUJI U3BeCT-
HBIVl CIIeIMaJIMCT II0 IIPOMBBOJACTBY IIOAOOHBIX YCTPOMCTB, IpudeM OblIo 3ame-
4YeHO, YTO OH “Bo3micA” ¢ 4eM-TO MeXXIy CUAEHbAMM, a pPaJMOoaHTEeHHa, KakK
KasaJjlacb, HE COOTBETCTBOBaJa aBTOMOOMJIIO. 3aMMHMPOBaHHBIE aBTOMOOMJIN,
npuMeHaeMble JIPA, xKak 13BeCTHO 13 OIBITA, OCHAINAIOTCA CIEIMaJIbHO yCTa-
HOBJIEHHBIMM aHTeHHaM!, ¥ BOEHHOCJIY Kalmii G He MOT ¢ YBEPEHHOCTBIO CKa3aTh
Iocjie HapysKHOI'O OCMOTpPa, YTO B aBTOMOOMJIE He YCTaHOBJIEHO B3PBLIBHOE yC-
TpoiicTBO (cM. 1. 48 BrIre). Bojslee Toro, Bce Tpoe Iomo3peBaeMbIX, KaK Kasa-
Jlock, yesskasu usd I'mbpanrapa. HakoHell, ycTaHOBJIEHME OIEIJIEHMA BOKPYT aB-
TOMOOWMJIA Ha4yaJloCh TOJBKO ABAaAIlaTh MMUHYT CIIyCTS IIOCJIe YIIOMSHYTOJ BBIIIE
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OLleHKM, KaK 3-3a HeXBaTKM JIIofel, TaK M IOTOMYy, 4To no 7-8 MapTa He
IIpeAnoJarajoch IIPOBOAUTL MEPOIPUATUA 10 DBaKyallVIL

Br1yio 661 HEOCMOTPUTEJBEHO CO CTOPOHBI BJIACTE} IIOJIATATh, YTO TEPPOPMU-
CTBI He B30pBajyM Obl OoMOy B ciydae omacHocTu. JIPA — Teppopuctudeckas
opraHmusanysd, KOTopasd CYUTaeT, YTO HaXOAUTCA B cocToAHUM BoiiHbl ¢ CoenyHeH-
HbBIM KopoJsieBcTBOM, a useHbl JIPA yske He pas3 geMOHCTpUpPOBaJM IIpeHebOpeske-
HIe onlacHOCTbhIO. CyIlleCTBOBaJI PeaJIbHBINl PUCK TOTO, YTO €CJM ObI TEPPOPUCTHI
OKasaJuCh Ilepe]; BBIOOPOM, IIPOBOAUTDL JIM B3PbIB, KOTOPBIN MOI' IIOBJEYBL 3a
coboit GoJIbIIIOe YNCJIO JKEPTB Cpeny I'paskIaHCKOTO HaceJIeHU:dA, MM OTKa3aTbCA
OT HETO COBCEM, OHM IIPEeANoYM Obl IIEepBoe.

(3) Komuccusn

191. Komuccus, OpuHAB BO BHUMAaHME TO, KaK BOEHHBbIe OIIEHMBAJIM OIlac-
HOCTBb IJIA KU3HU KuTejeil ['mbpasiTapa, mpuinsa K MHEHUIO, YTO JIMIIEHNE
SKU3HU TpeX MOoJ03PeBaeMbIX MOYKET pacCMaTpPUBATBCA KaK abCOJIIOTHO HeoOXo-
IVIMOe YCJIOBMe NJA obeclledeHMsA 3aKOHHO 3allMThI JIIOZIEl OT IPOTUBOIIPaBHO-
ro HacuaudA. Kpome Toro, Komuccusa npuiiia K cjaenyooIlleMy BBIBOAY: YUUTBIBAA
BO3MOJKHOCTEL TOTO, UTO IIOJ03peBaeMble IPUBE3JIM B MalllHe OoMOy, B3PBIB
KOTOpOJt MOBJIeK Obl 3a coboii rmbesb MHOTMX JIIOZeEl, a TaKsKe BO3MOKHOCTD
TOTO, YTO IIOJI03PeBaeMble MOTJIM B30PBaThb €€, ecJii Obl BOEHHOCJYsKalllle cre-
JIaJI/ TIOMBITKY IIOMeEINaTh MM, [LJIAaHMPOBaHME U MPOBEJEHME JTaHHON olepaluy
BJIACTAMM He yKasblBaeT Ha HaJMulMe KaKoro-Jmbo IpefHaMepeHHOro 3aMbICJja
WY Ha OTCYTCTBME HaJJeKalller0 BHUMAaHUA, B Pe3yJbTaTe KOTOPBIX MOIJIO
POMBONTU HIPUMEHEHUe CUJbI, BJIEKYILell JIMIIeHNe JKMU3HM, HecopasMepHoe C
HeoOXOIVIMOCTBIO OXPaHbI IIpaBa Ha 'KU3Hb.

(b) Oyenxa Cyda

(1) IIpedsapumenvivie 3ameuaHUs

192. PaccmaTpuBada nesio B cBeTe ctaTby 2 KouBennmu, Cyn HOJKeH ydu-
TBIBaThb, UYTO MH(pOpMalud, NojiydeHHaa BjacTaAMu CoenuneHHoro KopoJeBcTBa,
O TOTOBAIEMCA TEPPOPUCTUHECKOM aKTe B ['mOpaJsrape, mocraBmuja MX Iepes
cepbesHoii auiaeMmoil. C omHONM CTOPOHBI, OT HUX TPeboBaJIOCh MCIIOJHATHL CBO
JIOJIT TI0 OXpaHe IIpaBa Ha KMBHB Jofell B I'mbpaJsTape, BKIIOYasad BOEHHOCIY Ka-
myx BenukoGpuraHum, ¢ Opyroii — MUHMMAJBHO IIPMMEHATb CUJY, BJIEKYIIYIO
JIUIIeHNe $KU3HY, IPOTUB TeX, KTO IoJo3peBaeTcA B CO3NaHMUM TaKoil yrposbl, B
cBeTe 0053aTeJIbCTB, BBITEKAOIINX /3 HOPM KaK HaIlMOHAJIbHOTO, TaK M MEMKIY-
HapOJHOTO IIpaBa.

193. Heobxomumo NPUHATL BO BHUMaHME TaK/Ke CJIeAyIoIue (paKTOpbL

Bo-niepBBIX, BjacTy CTOJKHYJUCH C TPYIIIOH aKTUBHBIX HelicTBuit VIPA,
cocTosAllelt 13 JINI, paHee OCY’KAaBIIMXCA 3a OPTaHM3alMi0 B3PLIBOB, U U3BECT-
HOTO clelpaJcTa-nonpeiBEuKa. VIPA, cyna mo ee neATeJIbHOCTM B IIPOIILJIOM,
BCerzia IpeHeOPeKUTEHbHO OTHOCUIIACH K YeJIOBEYECKOI "KMBHN, BRJIIOYAA VI KUBHb
4JIEHOB CBOell OpraHM3alum.

Bo-BTOpBIX, BJacTM pacrHoJsarajyu IpenylpesklieHneM O Tpo3dAlllell aKIUu
TEePPOPUCTOB, TEM CaMBbIM MMes JOCTATOYHYIO BO3MOYKHOCTBb IIJIAHMPOBATbL CBOU
JIeTICTBUA ¥ COBMECTHO C MECTHBIMM BJacTAMM ['mbpasiTapa NPpUHATE MePHI IPO-
TUB TEPPOPUCTUYUECKOrO aKTa J apecToBaTh nojo3peBaeMbIX. OlHAaKO HECOMHEH-
HO, YTO CIIEICJysKObI He MOIJIM VMMEThb IIOJIHOJ WMH(OPMAaIMM M BBIHYKJ€HbI
GBIV TOTOBUTH OTBETHYIO OIl€PaIlVIO, OCHOBBIBASACH Ha IIPEJIIOJIOMKEHAX.
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194. Ha ocHOBaHMUM BBIILIEU3JIOKEHHOTO, NIPUHUMAA pPeIleHMe O COOTBET-
CTBMUM IIpUMeHeHHOo# cuiybl craTbe 2, Cyn noJskeH THIaTeJIbHO UBYUUTH (KakK
YKas3bIBaJIOCh PaHee) He TOJBKO BOIPOC O CTPOrOii COPasMepPHOCTM CUJIBbI, IIPU-
MeHEHHOJ! BOEHHOCJIYIKAI[MMH, C HeOOXOAVIMOCTBIO 3alllUTUTH JIIOAEN OT IpOTH-
BOIIPaBHOTO HaCUJUA, HO M BOIIPOC O TOM, ILJIaHMPOBAaJIaCh JIM U IIPOBOAMIIACH
JIY BJIACTAMY aHTUTEPPOPUCTUYUECKad Ollepallls TaK, YTOObl CBECTM K MUHUMYMY
(HaCKOJBKO BO3MOYKHO) IIPUMeEHEHMe CUJbI, BJEKylleil JmineHue Ku3Hu. Cyxn
paccMoTpe KasKIblii 13 3TUX BOIIPOCOB IIO IIOPANKY.

(2) Heticmeus soeHHOCAYHCAUWUL

195. CyremyeT HallOMHUTD, YTO BOEHHOCJIYIKAIIMM, KOTOPBIE OTKPBLIN CTPeJIb-
6y (A, B, C u D), koMaHAMPHI COOOIMIN, YTO MalllHa 3aMUHMPOBaHAa U JII00O0I
13 TpexX IoJ03peBaeMbIX MOKET B30pBaTh 00MOy C IIOMOIIBIO PalMOyCTPONCTBaA,
KOTOpOE MOJKHO YKPBITBH IIOJ, OZE’KJI0M, UTO BKJIOYUUTBL ITO YCTPONCTBO MOYKHO
HaskaTHeM KHOIIKJY, YTO B CJIydae IIPOTMBOIENCTBUA MM TEPPOPUCTBI, BEPOATHO,
IIPOMBBENYT B3PBIB, KOTOPBIA IPUBEAET K MHOTOYMCJIEHHBIM KEPTBaAM I TXKe-
JIBIM PaHEHMAM, M UYTO TaKiKe CYI[eCTByeT BePOATHOCTb, YTO IIOJ03peBaeMble
OyoyT BOOPYKEHBI M OKa’KyT COIIPOTUBJIEHMe IIpU apecTe (cMm. m. 23, 24—27,
28—31 BrIInIE).

196. Yro racaerca juineHud >xkusHu MaxkkaHHa u Dappes, To Cyxn Hamo-
MuHaeT: KoMucensa ycTaHOBMIIA, YTO OHM OBLIM 3acTpeJieHBI ¢ OJIMBKOTO paccTo-
AHNA IIOCJIE TOTO, KaK CHeJajy, 110 MHEHNIO BOeHHOCJyKalliux A u B, momospu-
TeJIbHbIE IBVIKEHUA PYKaMl, IIOXOMKMe Ha IIONBITKY OCYIIEeCTBUTb B3PBIB OOMOBI
(cm. . 132 BrImIe). CorslacHO CBUEeTeIbCKUM IIOKa3aHNUAM, KOTla yKa3aHHbIe JIMIla
majziajiy, o HUM CTPeJIAJM, HO KOTZa OHM JIe)KaJl Ha 3eMJle, II0 HUM He CcTpe-
Jsam (cM. 1. 59—67 Bblimte). HeTBepo cBuUIeTeJel IToKa3ajy, YTO CJBIIIAJN IIpe-
OyIpenuTesbHbII OKpMK (cM. 1. 75 Bbimte). Odunep P nmoaTBepims moxkasaHuUA
BOEHHOCJIYSKAII[IX OTHOCUTEJBHO CHIeJIaHHBIX TEPPOPUCTaMM IBVKEHNI PyKaMu
(cm. 1. 76 BEIIIE). Ocburtep Q m mosmneiickmii koHcTeb s ITaponu TaksKe ONTBEP-
muam, dro Pappess cresasa OblcTpoe, NMOAO3PUTEbHOE ABMIKEHNE PYKON K
CBOEll CyMoOYKe (TaM Ke).

197. Yro kacaeTcsa juilleHna :Ku3HM CoHBUIKA, COTJIACHO ITIOKa3aHUAM CBULE-
TeJlell, MesKy BeICTpesiaMy y rapaska Komrmauumu ‘e’ (MakkasnH n @appesn)
u BbICTpesiaMy y TyHHeJ s JIouanopT (CaBMUAMK) IIPOIIJIO BCETO HECKOJIBKO CEKYH/I.
Komuccnsa crmesasa BBIBOM, YTO MaJIOBEPOATHO, YTOOBI BoeHHocusy:Kamme C u D
CHavaJla yBUZAeJM, Kak 3acTpesuuy MakkanHa u Dappess, a 3aTeM HadaJm
npecsenoBaTh CoBMIKA, KOTOPBIN 0DepHYyJICA TO JIM IIOCJIe CUTHAJa IIoJmIielic-
KOJl CUPEHBI, TO JIM IIPU 3BYKaxX BBICTPEJIOB (CM. II. 132 BblIe).

Boennocaysxamuit C oTKpbLI OroHb, IToToMy 4To COBUIK HaIpPaBUJ PYKY B
KapMaH IIMKaKa ¥ TEM CaMbIM BBIBBAJI OIlacCeHJ€E, YTO OH HaMepeBaeTCA Ha'KaTb
KHOIIKY B3PBIBHOTO ycTpoiicTBa. K ToMmy ke BoeHHocisy:Kalmii C yBuzes, d9To
KapMaH OTTOIBIPEH KaKMM-TO OOJIBIIMM IIPeJMETOM, KOTOPBIN OH CYeJl IIyJbTOM
JIVICTaHIVIOHHOTI'O YIIpaBJIeHUA B3PBIBHOIO ycTpolicTBa. BoeHHoc sy Kammii D Tak-
’Ke OTKPbLJI OTOHb Ha IIopaskeHue, IoJjarasd, YTo [I0J03PEeBaeMbIll IIbITaeTCA B3OP-
BaTb OoMOy. IToka3aHNA BOEHHOCIIYKaIlMX HAIILJIM HEKOTOpPOe IIOATBEPIKIEHNE B
nokasaHuaAx ceupereseit H u J, koropsle Bupesn, kak CoBUIK pe3Ko obepHYJI-
CdA, YCJIBIINIAB ITOJIMIENCKYI0 CUPEHY WJIM IIePBBbI BBICTPEJ, M OKasaJiCA Ilepes
BOeHHOCJy KaluMu (cM. 1. 83 u 85 BrIlte).

Kommncena npumsia x BeIBomy, urTo B CoBuiska cTpessanu c O6JmsKoro pac-
CTOAHMUSA, NOKa OH He yIlaJl Ha 3eMJIO ¥, BEPOATHO, B TOT MOMEHT, KOTJa OH
JIOJIKEH OBLJI KOCHYTBCHA WJIM yKe KOCHYJCA 3eMJn (cM. II. 132 Brlrlie). ATOT BBIBOJ
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OBLI IIOANTBEPIKIEH BO BpeMsdA paccijlieJoBaHMA IaTojioroaHatoMamy (cm. 1. 110
BBIIIIE).

198. BrmocsiencTBum ObLIO BBIACHEHO, YTO IIOJI03peBaeMble He JIMeJ Opy-
JKMA, 9YTO Yy HUX He OBLIO CPeJCTB NMCTAHIMOHHOTO yIIPaBJIEHNWA B3PBIBOM M HYTO
B MallyHe He ObLIO OOMOBI (cM. 1. 93, 96 BhILIe).

199. Bce ueTBepo BOEHHOCJIY’KAIMIX IIPMUI3HAJM, YTO OHM CTPEeJAJM Ha IIo-
paskenue. OHM cuuTagM, 4YTO HaZlO OBIJIO CTPENATH B IIOJO3PEeBaeMBIX IO TeX
Iop, IOKa Te (puaudecKy OyAyT HE B COCTOSHMM BKJIIOYNUTH B3PBIBHOE YCTPOVi-
cTBo (cMm. 1. 61, 63, 80 m 120 BbIre). CorylacHO 3aKJIOUYEHMIO [TaTOJIOTOAHATOMOB,
Dappenn nosyunia BoceMb IyJsb, MakkKaHH — IATh, COBUIMK — IIECTHAIIATD
(cm. . 108—110 BBIIIE).

200. Cyn nmpusHaeT, UTO BOeHHOCJysKalllle MCKpPeHHe BepuJau (B cBeTe IIO-
JIy4eHHOJ MMM MHpopMalmuy, KoTopad Oblla M3JI0KEHa BBIIIE), YTO HEOOXOIMMO
He JaThb NOJI03peBaeMbIM BO3MOKHOCTM BKJIOUNUTbL B3PBLIBHOE yCTPOMCTBO U TeM
caMbIM IIPeZIOTBPATUTh I'MbeJib MHOTMX Jitozelt (cM. 1. 195 Brimte). JleficTBudA, npen-
MIPMHATbIE MMU, COIJIACHO IIOJIy4YeHHOMY IIPMKas3y, pacCcMaTPMUBaJMCh UMU, cJe-
JlOBaTeJIbHO, KaK abCOJIIOTHO HeoOXoAMMBble OJIA 3alllUThl IIpaBa HM B 4YeM He
TIOBMHHBIX JIIOJlelt Ha sK13Hb.

Cyn cumraeT, 4TO NPUMeEHEHNMEe CUJIBbl JIMIIAMM, HaXOINAMIMMICA Ha CJIyKOe
rocygapcTBa, IJIA OOCTUMKEHMA ONHOM M3 IleJlelf, yKasaHHBIX B IL 2 cTaTbu 2
KouBeHIUM, MOKeT OBITH ONPaBIaHO B COOTBETCTBUM C DTOJ CTaThbell B TexX
cJIydasax, KOrZa IpPMMeHEeHMe CUJIbl OCHOBBIBA€TCS Ha JMCKPEHHeM yOerKIeHWH,
KOTOpOEe MOJXKET CUMTATbCA BEPHBIM B MOMEHT COBEPIIEHM:A IeJCTBUA, HO BIIOC-
JIEZICTBUM OKa3bIBaeTCs OIIMOOYHBIM. BBIHOCUTL MHOE pellleHre — O03Had4aJjio Obl
BOBJIOKUTD HepeaJIbHbIV IPy3 OTBETCTBEHHOCTY Ha IIJIeYM rocyapcTBa U COTPYX-
HMKOB IIPaBOOXPaHUTEJbHBIX OPTaHOB IIPM BBINOJIHEHUM JI0JITa, M Jake IIOABEp-
raTh OIACHOCTY UX SKM3HU U XKUSHU OPYTUX JIIOAE.

CrienoBaTesIbHO, MOXKHO cHeJaTh BBIBOJl, YUMUTBIBaA AUJIEMMY, CTOABIIYIO
repes BJIACTAMM B CBASM C OOCTOATEJBCTBAMM JeJia, YTO NeJCTBMA BOEHHBIX
camMu 110 cebe He BCTYNAIOT B IPOTHBOpeure c IosoxkeHMAMM KonBenmum (m. 2
cTaTbu 2).

201. TeMm He MeHee BO3HMKaeT BOIIPOC O TOM, OblIa JIM OIepalMd IIPOTUB
TEPPOPUCTOB B LI€JIOM IIOATOTOBJIEHA J IIPOBEJIEHA B COOTBETCTBUM C TpeboBaHU-
AMM CTaTbU 2 II. 2 ¥ MOXKHO JIM CUMTATh CBeJeHUA U MHCTPYKUNM, JaHHble BOEH-
HOCJIY?KaIllMM (M3 KOTOPbIX HeMs30elXHO cJjelloBaJio IIPMMEeHeHNe OPYKUA Ha II0-
paskeHMe), afeKBaTHbBIMY, IPMHMMAaA BO BHUMaHUe IIPaBO Ha KM3Hb TPeX I0J0-
3peBaeMbIX.

(3) IIodzomoeka u nposederue onepayuu

202. IIpesxne Bcero, Cyn oTMedaeT, 4UTO, KaK CJeAyeT U3 ONepPaTUBHOTO
IIpMKasa KoMMuccapa IIOJMLNM, BJIACTY MMeJM HaMepeHle apecToBaThb II0fo3pe-
BaeMBbIX B IIOIXOLAIIMI MOMeHT. B Xone paccienoBaHus ObLIM JaHbI IOKa3aHUA,
COIJIAaCHO KOTOPBIM Z0 6 MapTa BOEHHOCJYIKAaIllMMM oTpabaTbIBasiach oIepalusd
110 IPOBeNeHNI0 3aJlePsKaHNA ¥ NpUJarajich yCUJNA AJA IHoMCKa MOAXOMAIIETro
MecTa B ['mbpasTape, Kyna Moo3peBaeMbIX MOYKHO OBLIO Obl IIOMECTUTH IIOCJIE
3agepskanuda (cm. 1. 18 u 55 BoIIe).

203. MoskHO HIOCTaBUTBH BOIIPOC, IIOYEMY BCEX TPOMX IIOJI03PeBaeMbIX He
3aJlepsKaJy Ha I'paHMIle HEMEeAJIEHHO Iocsie MX IpuObITMA B I'mbpanrtap m mode-
My (KaK BBIACHMUJIOCH M3 IIOKa3aHUI MHCIIeKTOpa AJuirepa) ObLIO IPUHATO pellle-
HIle He IPEeNsATCTBOBAaTbH MM IIpM Bbesne B I'mbpasrap, ecsm BJacTu pacrojara-
Jau uHpopMamMer o TOM, YTO dTU JMIla NPUOBLIM C HaMepeHMeM IIPOBECTH
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TeppopucTudeckyoo akuuio. Ilosyuns sapaHee HNpenymnpesxklieHle O HaMepPeHUAX
TEPPOPUCTOB, BJACTM 0e3 TPpyha MOIJIM OPraHM30BaTh OIEPALMIO II0 UX apecTy.
XoTa 1A BJjacTell ObLIO HeOXKUOAaHHBIM OoJlee paHHee IPUOBITHE ITOJO3peBae-
MBIX, Ha IpaHuIle Oblia rpymnmna HabsomaTeseil 1 HeNoJaJIeKy PacIloJIoMKeHHAas
rpynna saxBaTa (cM. II. 34 BbIle). B pacnopsskeHun crenciysk0 1 MCIIAHCKUX
BJIacTell OblIM poTorpadmy BceX TPeX Io03peBaeMbIX, ObINIM M3BECTHBI UX MMe-
Ha, HacTOsllMe M BbIMBIIIJIEHHBlE, & TaKsKe, II0 KaKUM IIacllopTaM OHM MOTYT
npuOBITh (CM. II. 33 BBIIIIE).

204. IIo sromy Bompocy IIpaBuTesbCTBO 3aABMJIO, YTO B TO BPEMs OHO He
pacnoJiarajlo IOCTaTOYHBIMM OCHOBAHUAMM AJIA 3allepyKaHUA U NIpelbABJIEHUA
0OBUHEHNA Iofo3peBaeMbIM. Bojiee TOro, OTIIyCTUTb MX, KOTZla MM CTaHET J3Be-
CTHO O CTelleHM VMH(POPMUPOBAHHOCTM BJIACTEN, M IIOBBOJIUTb UM WU APYTUM
JMIIaM NPEeAIPUHATD ellle OJHY IONBLITKY, ABHO IIOBBICUJIO ObI CTEIEHb IIOCIIENY-
omiero pucka. Kpome Toro, He ObLIO YBEPEHHOCTM, YTO STU TPOe — eIUHCTBEH-
Hble TEPPOPMUCTHI, C KOTOPBIMM BJIACTAM IIPULETCA MMETh HeJo; He PacIiojarajin
OHM U TIOJIHOV MHopMalMell o ToM, KakK ITofo3peBaeMble HaMepeBalOTCA COBep-
IIUTH B3PLIB OOMOBL

205. B sTtom orHomeHun Cyz orpaHMYmBaeTcCs 3aMedaHMEM, YTO cJenyeT
CUNUTATh, YTO BO3MOXKHBIE IIOCJEICTBUA OT HEeJOCTATOYHOCTH YJIMK OJIA 3allepsKa-
HIA U cynebHoro pasbupaTesbcTBa MeHee BasKHBI, YeM OIIACHOCTb JJIA HaceJle-
Hua I'mbpanrapa (KoTopoit mpeskne Bcero ObLIo obecrnokoeHo IIpaBuTesnbCcTBO,
KaK 9TO CJIefyeT U3 NPeJCTaBJIEHHBIX UMM OOBACHEHMII), BOBHMKINAS B CBA3U C
TeM, YTO MX BBe3] B CTpaHy He Obl1 npeporBpaleH. C Toukn spenusa Cyna,
anbo BJacTM 3HaJM, YTO B aBTOMOOMJIe He ObLIO HMKaKoil O6omObl, uTo Cypg
y:Ke He IPUHAJ Bo BHuMaHMe (cM. m. 181 Brime), simbo MMeJ MeCTO Cepbes3HbIN
IIpocyeT JINI[, OTBETCTBEHHBIX 3a IIPOBeJleHMe olrepauuu. B pesysnbpraTe ciosu-
JIVICh YCJIOBMSA, B KOTOPBIX NPUMEHEHME OPYYKUA CO CMEPTEJBHBIM JCXOMOM,
YUMTBIBAsA MMEBIINECA OLEHKM CIIeICTysK0, ObIIO BOBMOKHO MJIM C OOJBIION
CTeIleHbI0 BEPOATHOCTY IIPEBUIVIMO.

Perntenne He ocTaHaBIMBATBH TpeX TEPPOPMCTOB IpU Bbeszde B I'mbpasrap,
TaKMM 00pa30M, ABJIFETCA CYIIeCTBEHHBIM (PAKTOPOM, KOTOPBINI HEOOXOIVIMO IIpY-
H/MaTb BO BHUMaHIE.

206. Cyn oTmedaeT, YTO Ha OIEePaTMBHOM COBeIllaHMM 5 MapTa, Ha KOTOPOM
npucyTcTBoBaJiM BoeHHocay:kamue A, B, C u D, paccmarpuBajach BepoAT-
HOCTB TOTO, YTO aKI[UA OyZleT coBepIlleHa IIOCPEACTBOM MOIIHOT'O B3PBIBHOTO
yCTpOJicTBa, IOMEIIeHHOTO B aBTOMOOWJIb. BbIJI cieslaH pAM KJIIOYEBBIX OIEHOK. B
YaCTHOCTH, IIPEAIIOJIATaJIoCh, UTO TEPPOPUCTHI He OYyIyT MCIIOJB30BATH JIOIIOJI-
HUTEJIbHBIV aBTOMOOWJIb NJIA IIpefBapuUTes]bHON ITapKOBKM; 4YTO Oomba Oynmer
B30PBaHa C IOMOIILI0O PalMOYIIPaBJIAEMOT0 yCTPOCTBA; YTO B3PBHIB MOXKET OBITh
IIPOMBBEJIEH HasKaTMeM KHOIIKY; YTO CKOpee BCETO II0[03peBaeMble B3OPBYT 60MOy,
ecJIl UX ITIONBITAIOTCA 3alleP’KaTh; UTO OHM OyAyT BOOPY’KeHBI U, BeCbMa Bepo-
ATHO, IPUMEHAT OPYIKIUeE, ecM IIPOU30JiIeT CTOJIKHOBeHMe (cM. II. 23—31 BbIlIIe).

207. B maHHOM cJylydae BCe HTU pelllalolllye MPeANoJIosKeHNUsA, 3a MCKJII0Ue-
HIeM HaMepeHNs TePPOPMCTOB COBEPIINUTH IIPeCcTyIJIeHNe, ObLINM OIIMOOYHBIMIA.
TeMm He MeHee, KaK OBLJIIO IIpPOJEeMOHCTPMUpPOBaHO IIpaBUTENBCTBOM Ha OCHOBE
ero ombITa cToJIKHoBeHMIt ¢ VIPA, oTu mpepmnosoxeHns IpeAcTaBJIAIM BCe BO3-
MOXKHBIE T'MIIOTe3bl B CUTyalluM, KOIZla peaJibHble (PaKThbl HEMBBECTHBI U KOIZa
BJIACTM JEeVCTBYIOT Ha OCHOBEe OTPaHMYEHHOJ pas3BeNbIBaTeJIbHON MHMOPMAIINNL.

208. B gmericTBUTeNIbHOCTH, NO-BUAUMOMY, OPyTUe BapMaHThl PasBUTUA CO-
OpITMII ObLIM IpopaboTaHBl HeJocTaTO4YHO. HampuMep, IOCKOJIBKY B3PBIB O0MOBI
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0XMOAJICA He paHee 8 MapTa, KOTJla JOJIKHA Oblla COCTOATHCHA II€PEMOHUSA CMe-
HBI KapayJsa, TO TaKsKe MOKHO OBbLIO IIPUIITH K BBIBONY, YTO DTU TPU TepPpPOpU-
cTa OBLINM HaIIpaBJIEHbI C Pa3BebIBATeJIbHON Muccueil. XoTda 3Ta BOBMOYKHOCTD U
3aTparmBajiach, OHa, IIO-BUIAMMOMY, Cepbe3HO He BOCIpMHUMAaJgach (cM. II. 45
BBIIIIE).

K Tomy :xe, Ha onepaTMBHBIX COBEIaHUAX WMJIM IIOCJE TOro, KaK II0J03peBa-
eMble ObLIM OOHapy’KeHbl, MOIJIM OBITH BBICKa3aHbI IPENIIOJIOMKEeHUA, UYTO OHMU
eZBa JIM HaMepeBaJICh B30pBaThb O0MOY M YHUUTOXKUTH TEM CaMBIM OOJIbIIIOE
YMCJIO TPasKJaHCKUX JIMI[ B TOT MOMEHT, Korja r-H MakkaHH u Mucc Dappesin
Y He cIlellla B HallpaBJIEHUM [OI'PaHUYHOIO pajioHa, IIOCKOJIBKY DTO yBeJINUM-
BaJIo OBI PUCK UX OOHapyKeHMdA U 3alepskaHus (cM. II. 57 BeIe). Takske HempaB-
JIOIIOJIO0HA MBICJIB O TOM, YTO B DTOT MOMEHT OHU YK€ HAaCTPOWJIM IlepellaTdiK,
KOTOpPBIii I03BOJMMJ ObI MM HeMeIJIeHHO B30pBaTh IIpennojaraeMyio 06oM0y B
cJIydae IIONIBITKM UX 3agepsxkaHuda (cM. . 115 Brlme).

Kpome Toro, masxe ecam ydecTb ypOBeHb TeXHMYECKON monarotroBku VIPA,
TO omMCcaHUe JeTOHaTopa KaK “yCTpoiicTBa, IJie HaZlo TOJIbKO Ha’kaTbhb KHOIKY'
6e3 TeX OTOBOPOK, KOTOpBIE II03)Ke ObLIM CJleJIaHbI DKCIIEPTaMy BO BpeMd pac-
caenoBaHusA (cM. 1. 115 u 131 BeIIIe), 0 3HAYEHUN KOTOPBIX KOMIIETEHTHBIE BJaC-
T JOJIKHBI OBbLIM OBITH OCBENOMJIEHBI, IPeACTaBJIAeT coboil KpaliHe YIIPOIIeH-
HYIO XapaKTePUCTUKY DTUX YCTPOICTB.

209. HacTopaskuBaeT B NaHHOI CUTyallUM M TO, YTO IIPeAIOJOMKEeHIe O
BO3MOYKHOCTHI “IIOJIo3peBaTh Hajudyue O60MOBI B aBTOMOOUJIe”, KOTOpOe BOEHHOC-
gyskammit G cresiag mocse 6erJioro BHEIHETO0 OCMOTPa aBTOMOOMJIA, ObLIO Ile-
penaHo OPYIUMM BOEHHOCJYSKAIIMM, COTJIACHO COOCTBEHHOMY CBUIETEJILCTBY IIOC-
JIeJTHUX, KaK OoIpeesleHHO YCTaHOBJIEHHBI (paKT HaJIu4usa Takoit 6oMOb! (cM. 1. 48
u 51—>52 Brire). CiielyeT BCOOMHUTB, YTO, XOTd BOEHHOCHYysKalmii G u mmes
OIBIT PaboThI C B3PLIBHBIMM YCTPOMCTBAMM, 3aJIOKEHHBIMM B aBTOMOOWMJIM, OH,
KaK BBICHWJIOCH, He ObLI CIIEIMaJIICTOM B 00JIACTY PajMOCBA3Y MUJYM B3pbIBYA-
TBIX BEILIECTB, a JeJsasd 3aKJIOYeHVe O BO3MOXKHOCTM IIOJ03peBaTh HaJm4due OOM-
Obl B aBTOMOOMJIE, OH OCHOBBIBAJICA Ha TOM, YTO 3aMeTWUJ, UTO aHTeHHa He
COOTBETCTBOBaJIa aBTOMOOWIIIO, TaKMM 00pa30M ero olleHKa CKopee HOCKUJIA IIpel-
TIOJIOXKMUTEJLHEBIN XapakTep (cM. I 53 BhIIIeE).

210. B ycyoBuaAx, Korja He IIOJYYUJIM JIOCTATOYHOI'O BHMMAaHUSA aJibTepHa-
TUBHbIe BapMaHTBI M KOIZla C OIPEJNeJIEHHOCTbIO COOOIIAJIOCh O CYII[eCTBOBaHUM
aBTOMOOMJIA CO B3PBIBHBIM YCTPOMCTBOM, KOTOPOE, COTJIACHO CHEeJaHHBIM OIleH-
KaM, MOIJIO OBITH JETOHMPOBAHO Ha’KaTMeM KHOIIKM, I[eJIbIil pAf pabdodmx TUIOo-
Te3 ObL1 npemnonHeceH BoeHHocayskamuM A, B, C u D kak ycTaHOBJIeHHBIE (paK-
TBI, B CBA3U C YeM IIpUMeHeHMe CUJIbI, BJIEKYIIeli 3a coOOoll JIMIlleHNe SKU3HH,
CTaJIO IOYTY HeM30EIKHBIM.

211. Opnako TOT PaKT, YTO HEe YUUTHIBAJIACH BO3MOYKHOCTb OIIMOKM, CIEmy-
eT paccMaTpUBaThL TaKiKe B COUETAHUM C ITOJIYYEHHON BOEHHOCIIY KAIMMIU yCTa-
HOBKOI1, YTO, €CJIY OHJ OTKPBIBAIOT OI'OHb, TO JOJIKHBI BECTU €ro, II0OKa II0JIo3pe-
BaeMblii He OyzeT MepTB. Kak oTMeudasioch KOPOHEPOM B €ro HaIlyTCTBEHHOM
CJIOBE MPUCAKHBIM BO BPeMs pPaccJeJOBaHNA, BCE UYETBEPO BOEHHOCJIIYIKAII[NX
CTPEJNIANN C I[eJIbI0 JIMIIUTDL JKM3HU Iono3peBaeMblx (cm. m. 61, 63, 80 u 120
Bbllle). BoeHHocayskamuit E cBuaeTesbcTBOBAJ, YTO BOEHHOCIY KAIllM T'OBOPY-
JIM, YTO BeJIMKA BEPOATHOCTbL TOTO, UTO OHM OYAYT BBIHYKJEHbI CTPEJIATH Ha
opajskeHlue, IIOCKOJIbBKY B CJIydae JCIIOJIb30BAaHUSA YCTPOICTBA, IIPUBOJIMMOIO B
JelicTBYEe HaskaTUeM KHOIIKM, B X PacIIOpPsSMKEeHUM ocTaeTcsA odeHb MaJlo BpeMe-
HU (cM. 1. 26 BbIIe). B 3T0i1 06CTaHOBKE BJIaCTH, CBA3aHHbIE 00A3aHHOCTLIO yBa-
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’KaTh IIPaBO IIOJ03PEBAEMBIX Ha KM3HB, JOJIKHBI ObLIM IIPOABJIATH BEJIMYAIITYIO
OCTOPOYKHOCTB IIPM OLleHKe HaXONAIIelCA B X pacIopsAMKeHNN MHPOPMAIUN Ie-
pern mepenadell ee BOEHHOCJIYJKAII[MM, IIPMMEHEHNEe OPYKUA KOTOPBIMM aBTOMa-
TUYECKM O3Ha4daeT CTPeJsb0y Ha IopaskeHMNe.

212. ITocKoJIbRY M3-3a OrpaHMYEeHNI B IIyOJMUYHBIX MHTepecax (cm. 1. 104-1
(iii) BeIIIE), B XOXe OMUIMAJIBHOTO paccjeloBaHNsA [eTaJbHO He paccMaTpyBa-
JIJICBh TIOJIyYEeHHBbIE BOEHHOCJIYKAIIMMY VMHCTPYKIMY OCTAaeTCA HEeACHBIM, OBLINM Jin
oHIM 00A3aHBI ONpeNesATh, OIPaBIaHHO JM IIPMMEHEHJe OTHECTPEeJBbHOI'O0 Opy-
SKUA € LeJIbI0 NIopaskeHUA TeMM KOHKPETHBIMM OOCTOATEJbCTBaMM, C KOTOPBIMU
OHM CTOJIKHYJIMChb B MOMEHT apecTa.

JIx pedpnexTopHBIE NelCTBUA B STOM KMBHEHHO Ba’KHOM BOIIPOCE JIMIIIEHBI
TOV CTEIeH) OCTOPOKHOCTY B JCIIOJIB30BAaHMM OTHECTPEJIBHOTO OPYSKNA, KOTO-
pyIo cienyeT OKUAATb OT COTPYIOHMUKOB IPaBOOXPaHUTEIbHBIX OPTraHOB B JIEMOK-
paTudeckoM oOIIlecTBe, Aa’ke KOTJa OHM MMEIOT JeJIO C OIAaCHBIMM JIIOIAbMIN,
Iof03peBaeMbIMII B TeppopuaMe, ¥ ABHO He OTBeYal0T TPeOOBaHMAM IIPOABJIATH
OCTOPOYKHOCTDb, MPefyCcMaTPUBaeMyl0 MHCTPYKUMAMM IO MCIIOJIb30BAHMIO IIOJIM-
LJIe}l OTHEeCTPEeJIbHOTO OPY KN, B KOTOPBIX IMONYEPKMBaeTCA OTBETCTBEHHOCTH
Ilepe]; 3aKOHOM KajKJloro oduiiepa B 3aBUCKMOCTU OT CUTyaluM, B KOTOPOI IIpU-
MeHeHo opy:kue (cM. II. 136 u 137 BbiIe).

OTo yhnylleHMe BJlacTell TaKyKe JaeT OCHOBaHMsA IIpejroJjaraTb, YTO He
Obl1a MpoABJEHa HeOOXONMMAas OCTOPOYKHOCTD IIPY KOHTPOJIE ¥ IIPOBENEHUM OIle-
pauum apecra.

213. B urore, npuHMMasd BO BHUMAaHMeE, UTO ObLJIO pellleHO He IPeIATCTBO-
BaThb BBE3Iy Iofo3peBaeMbIX B ['mOpaJsTap, YTO BJIACTM HE CMOIVIM y4eCTb BO3-
MOYKHOCTb OIIMOOYHOCTY CBOMX pPa3BeAbIBATEJBHBIX OIIEHOK, II0 KpaliHell Mepe B
HEKOTOPBIX aclleKTaX, M YTO, KOIZa BOEHHOCJIysKall[ie OTKPBIJIM OrOHb, BTO aB-
TOMaTU4YeCK!) O3HadaJlo IIPUMeHeHMe CUJIbI, BJEKYIIleil 3a coboil JIMIIeHNe KU3-
Hu, Cyn He yOerxZeH, 4YTO JIMIIEHNVE >KV3HM TPEX TEPPOPUCTOB IIPECTABIIAJIO
coboJi IIpuMeHeHMe CUJIBbI, aOCOJIIOTHO HEOOXOAMMOM AJIA 3allUThI JIIOJEl OT IIpo-
TUBONIPaBHOI'O HaCUJIMA 10 cMBICHy cTaThu 2 1. 2 (a) KorBeHIMN.

214. CoorBercTBeHHO, CyZ KOHCTAaTHPYyeT, YTO MMeJO MeCTO HapylleHMe
ctaTby 2 KoHBeHIUN.

II. Ilpumenenue cratbu 50 KouBennum

215. Cratbsa 50 KoHBeHIIUN IIpegycMaTpUBaeT clenyolee:

“Ecom Cyz yCTaHOBUT, YTO PeEIIeHNME WM Mepa, IPUHATAA CyneOHBIMMU M
MHBIMMU BJacTAMM Bbicokoii JloroBapusaoiieii CTOPOHBI, IIOJHOCTBIO MJIM YaCTUI-
HO IIPOTMBOpPEYaT 00A3aTesbCTBaM, BBITEKAIOIIVM M3 HacTrodAlleil KoHBeHIMM, a
Tak’Ke, €cJy BHyYTPEHHee IIpaBO YIOMAHYTo) CTOPOHBI JOIyCKaeT JMIIb Yac-
TUYHOE BO3MeIIleHNe IIOCJIEICTBMUI TAKOro PeIlleHNusd MJM TaKoll Mepbl, TO pelle-
HueMm Cypa, ecam B 3TOM €CThb HeOOXOAVMOCTb, IIPeAyCMaTPUBAETCA CIPaBeIJIN-
BOe BOBMEIIEeHMEe IIOTepIIEBIE)l cTOpoHe”.

216. 3aaBuTesn noTpeboBasM BBIIJIATUTH BO3MEI[eHME B TOM K€ CaMOM
pasMepe, B KAKOM OHO IIPUCY’KJA€TCs COIJIACHO aHIVIMIICKOMY IIpaBy JIMILY, He-
BaKOHHO JIMIIIEHHOMY KMBHI JIMIAMM, eICTBYIOIIMMY OT MMEHM rocyZapcrsa. B
caydae, ecsiy Cyzn yCTaHOBUT, YTO JIMILIEHME JKMBHM OBLIO KaK HeIpaBOMEPHBIM,
Tak M IIpeJHaMePEeHHBIM WJM SBUJIOCH Pe3yJIbTATOM Tpy0Ooii HeOpeskHOCTM, OHMU
IIPOCIUJIM TaK’Ke BBILJIATUTH INTPAaHYI0 KOMIIEHCAIMIO B TOM K€ CaMOM pasMe-
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pe, B KaKOM OHa IPUCYKJAaeTCA COIJIACHO aHIVIMIICKOMY IIPaBy POACTBEHHMKAM
JIMIIA, JIMIIIEHHOTO KM3HY IIPY ITOAOOHBIX 00CTOATEJbCTBAX.

217. Yro racaeTcsa cyneOHBIX U3AEPIKEK M PAacXOOB, TO 3aABUTEJN IIOTpe-
6oBaJI KOMIIEHCAllMM BCEX MBJIEPIKEeK, NMPAMBIX MJM KOCBEHHBIX, BOSHUKIINX B
pesyJbTaTe JIMIIIEHUA KMBHM, BRJIIOYAs PacxXolbl POACTBEHHUKOB ¥ aJBOKATOB,
y4acTBOBaBIIMX B paccjefoBanHuu B I'mbpasrtape, n Bce pacxonsl B CtpacOypre.
VIanepsxKkm cosmcuTopa, CBA3aHHBIE C paccilefioBaHMeM B ['mbpasTape, olieHeHBI
B cymMe 56 200 dpyHTOB cTepsmHroB u ero satpatel B Crpacbypre — 28 800
dpyHTOB cTepamHroB Ansokat 3ampocuy 16 700 dpyHTOB cTEpJIMHTOB B IIOKPBITHE
3aTpaT 1 pacxonoB B CTpacOyprckoM cyze.

218. IIpaBUTENLCTBO IOJIATAJIO, YTO ecJy OyZleT yCTaHOBJIEH (PaKT Hapyllle-
HuA KoHBeHIUHM, 5TO caMo ABJAETCA NOCTAaTOYHBIM BO3MellleHNeM MaTepuajbHO-
ro ¥ MOpaJBbHOrO ylepba.

Yro KacaeTcs 3aTpaT, IIOHECEHHBIX B yupeskaeHnax Crpacbypra, To ObLIO
YKa3aHO, YTO 3aABUTEJIAM CJeayeT NPUCYAUTH TOJBKO (pbaKTUYIECKY ITOHECEHHBIe
caMble HEOOXOIMMBIE 3aTPaThbl B Pa3yMHBIX Ipefiesnax. OJHaKO KacaTeJbHO Tpe-
GoBaHMII O BOBMeIlleHM) 3aTpaT, CBASAHHBIX C pacciefoBaHyueM B I'mbpaJrape,
IIpaBuUTeNILCTBO IpPUAEPIKMUBAJIOCh TOV TOUKM 3peHudA, yTo (1) B IpuMHIMUIIE 3aT-
paThl 10 IPOBeZeHNIO CyLieOHOro pasdbupaTesbCTBa B CTpaHe, BKJOYad 3aTPaThI
Ha paccjlefloBaHMe KOPOHepOM, He IOAJIeKAT Bo3MellleHMIO ITo cTaTbe 50; (2)
IIOCKOJIbKY IOpUAMYECKIe IIPeJCTaBUTeNN 3asdBUTeJeN NelicTBoBasu 6e3Bo3mes -
HO, TO He MOXKeT OBbITb HMKaKOI'O OCHOBAaHMA AJIA NPUCYKIOEHNUA CyNeOHBIX M3-
JlepsKeK B IOJIb3Y 3adABUTeJel; (3) B J0boM ciaydae TpebyeMble K BO3MEIEHUIO
cynebOHble MBIEPIKKYM He ObLIM PaccUyTaHbl Ha OCHOBE OOBIYHBIX CTAaBOK COJIVMCH-
TOpA.

A. Bosmeweuue MmamepuanrvHozo U MopanrbHoO2o y'u4,ep6a

219. Cyn oTmeuaeT, uTO U3 IIpe/CTaBJeHNII 3aABUTeJe}l He SCHO, IIoAIania-
eT Jim TpeboBaHME O (PMHAHCOBOI KOMIIEHCALIMM IO OIIpeliesieHue MaTepualib-
HOTO WJIM MOpaJibHOTO yllepba mim mop oba cpasy. B sobom ciydae, yunThiBas
TOT (paKT, YTO Tpoe IOruMOLIMX II0J03pPeBaeMbIX TEePPOPUCTOB HaMepeBaJMCh
pousBecTy B3phIB B ['mbpanTape, Cyn He cuuTaeT yMECTHBIM IIPUCYIKIATh KOM-
eHCAIMIO 110 JaHHOMY IIYHKTY. IToaTomy Cyz oTKJIOHWI TpeboBaHMe 3aABUTEJIEN
0 BO3MelleHNN yiepoba.

B. CyoOe6nsble usdepicku u pacrodvt

220. Cyn mHamoMMHaeT, YTO, B COOTBETCTBUM C €ro IPaKTUKOJ B ITaHHOI
CBsA3M BOBMEIIAIOTCA TOJIbKO (paKTUUECK) ITIOHECEHHBIE caMble HeOOXOaIMbIe 3aT-
paThl B padyMHBIX IIpefeax.

221. Yro kracaerca sarpaT B ['mbpasTape, To 3aABUTENM yTBep:KIaJy Ha
caymaHnax B Kommeenn, 94To ux opuandecKye MpeCcTaBUTEIM BBITOJIHAJIN CBOX
dyHnrimn 6esBosmesnHo. Hudero He rosopmiioch 06 00A3aTesIbCTBE OILJIATHI CO-
Jucutopa. B aTux obcToATesbCTBAX HeJb3dA TPeboBaTh BO3MeEINeHMA 3aTpaT IO
craTtbe 50, IOCKOJBKY OHM He ObLIM (PaKTUYECKM IIOHECEHBL

222. Urto KacaeTca U3JlepiKeK U PacxXooB, IOHECeHHbIX BO BpeMsd CJIyIIaHU
B Crpacbypre, To Cyz, mpoBend CIpPaBeAJMBYIO OLIEHKY, IPUCYAMJ B IIOJb3Y
coscuTopa 1 agBokaTa coorBeTcTBeHHO 22 000 1 16 700 dpyHTOB CTepJIMHIOB, 3a
munycom 37 731 dppaHIy3ckoro gppanka, noaydenHoro or Cosera EBpomsl B
BUZle cyneOHOM IIOMOIIL.
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110 9TNM OCHOBAHUgM CY [

1. locmanosusa necAThIO rojiocaMy IIPOTUB IeBATM, YTO MMeJIO MEeCTO Ha-
pylieHne cratbu 2 KoHBeHIUY,

2. locmanosus enyHoOrNIacHo, 4yTo CoennHeHHOe KOPOJIEBCTBO JTOJISKHO BBIII-
JaTUTh 3aABUTENAM B TedeHMe TpexX MecAneB 38 700 (TpuauaTh BoceMb ThICAY
CeMBbCOT) (PYHTOB CTEPJIMHTOB B IIOPALKE BO3MeEI[eHUA CYNeOHBIX UBLEPIKEK U
pacxozoB B CBA3U ¢ pasbupaTtenbcTBoM nejsa B Ctpacbypre 3a BergeToMm 37 731
(TPMUALATE ceMb THICAY CEMbCOT TPUALATE ONMH) PPaHITy3CKOro ppaHKa, KOHBEP-
TUPOBAaHHOTO B (PYHTBI CTEPJMHIOB II0 BaJIOTHOMY KypcCcy Ha JleHb BBbIHECEHUs
HaCTOAIIET0 PelleHns,

3. Omxaonun enuHOIJIacHO TpebGoBaHME 3adABUTEJIE) O BBILJIIATE BO3MEIe-
HIA 3a IPUYVHEHHBIN BpeN;

4. Omxaonun enuHOIJIacHO TpeboBaHMe 3asBUTEJE)l O BOBMEIIEHNN PacXo-
JIOB, TIOHECEHHBbIX IIPU paccienoBaHuu B ['mbpasrape;

5. OmxaoHUA eVHOIJIACHO Apyrye TpeOoBaHUA 3aABUTEJEN O CIIPaBelJIN-
BOJI KOMII€HCAIUL.

CosepIlleHO Ha aHIJIMIICKOM M (PPaHI[y3CKOM fA3bIKaX I orJallleHo Bo JIBop-
Iie mpaB dYejsioBeka B CrpacOypre 27 ceHTaAOpa 1995 r.

TI'epbepm Ilemyoand Poavg Puccdan
I'pegpoe IIpedcedamend

B coorBeTcTBUM co craTtheit b1 1. 2 KouBennunu u cratheli 53 1. 2 Persramen-
Ta Cyza A K HacToAIlleMy pPeLIeHUI0 IIpujaraeTcsd OTJAeJIbHOe MHeHUe Cyneil.

COBMECTHOE OCOBOE MHEHUE CYJIEN
PUCCIAJIA, BEPHXAP/ITA, TOPA BUJIbAJIMCOHA,
T'EJBKIOKJIIO, ITIAJIM, IEKKAHEHA,

CHOPA ISKOHA ®PUJDHIA, BAKA I AMBPEKA

1. MBI He MO’KeM COIJIACUTLCSA C MHEHMEM OOJIBIIIMHCTBA HAIIMX KOJJIET O
TOM, YTO B JJaHHOM JleJle JIMeJIO MeCTO HapyllleHue cTaTby 2 KoOHBeHIMIL.

2. MbI npeficTaBUM CBOM COOOpaskeHMs 110 OCHOBHBIM MOMEHTaM Jiejla B TOM
IopAnKe, B KOTOPOM OHJM PacCMaTpMUBAIOTCA B CyAeOHOM peIIeHUN.

3. Uro kacaeTca pasfiesia, B KOTOPOM JaeTcsA MHTepIpeTalusa CTaTbM 2, MBI
COIJIaCHBI C BBIBOJIOM, CHAeJIaHHBIM B II. 155, 4To pasjmume MeMKIy HOpMaMM
KonBeHIMNM M HalMOHaJIbHBIMM HOPMaMM B TOM, YTO KacaeTcA IPaBOMEPHOCTHU
JICIIOJIb30BAaHUSA OPYMKMUSA, IIPUBEIIEro K JIMIIEHUIO KU3HM, He fABJIAETCS JlocTa-
TOYHBIM, YTOOBI TOJILKO Ha 5TOM OCHOBaHMY MOXKHO OBLIO cIeJslaTh BBIBOJ O
HapyuleHun craTby 2 1. 1. MbI TaKske COIJIaCHBI C BBIBOJIOM, CAeJIaHHBIM B II. 164,
4TO He OBIJIO HapyIIeHMA cTaTby 2 II. 1 BeCJIEACTBUE KaKUX-JMOO HENOCTATKOB
[PV IIPOBEeNEHNY Ha HaI[MOHAJIbHOM YPOBHE paccjelloBaHUs 0OCTOATEJNBCTB, CO-
IIyTCTBOBABIINX I'MOesN JIOAEIL.
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4. 9ro racaeTca pasgesia, B KOTOPOM pacCMaTpPMUBaeTCd IPUMeHeHNe CTa-
TbY 2 K paKTaM JaHHOI'O JieJia, Mbl IIOJIHOCTBIO COIJIACHBI C OTKJIOHEHMEM Kak
6e3/10Ka3aTeJIbHOTO YTBEPIKAEHNA 3adABUTeJIell 0 TOM, YTO JIMIIIEHNE JKU3HU TpexX
II0JIo3peBaeMbIX ObLJIO YMBIIIJIEHHBIM WMJIM ABUJIOCH PEe3YyJbTATOM MOJIHAJIIBOIO
corJIallleH)d yYaCcTHUKOB onepanuu (1. 184).

5. Mbl TaksKe COIJIaCHBI C BBIBOZOM, creJaHHBIM B II. 200, oTHOCKUTeJIbHO
TOTO, UTO JIeVICTBUSA YeThbIpeX BOEHHOCJIYIKAIIVX, KOTOPbIe BeJIM OTOHb, HE SABJIA-
I0TCA II0 CBOell cyTu HapylueHueM ctaTbu 2. CrpaBelJiMBO NOIyCTUTb, YTO 3TU
BOEHHOCJIYKalllle JVICKPEeHHe BepUJIM, YUUTBHIBas IIPEIOCTaBJIEHHYI0 MM MHGOP-
Mallyil0, YTO HeoOXOoAMMO OBLIO OeJICTBOBATh MMEHHO TaK, KaK OHM M IIOCTYIV-
JIM, OJI TOTO, YTOOBI IIOMeEIaTh IOJ03PeBaeMbIM B30pBaThb OOMOY, UTO IPUBEJIO
OBbI K OOJIBIIIMM YeJIOBEeYECKUM JKepTBaM: IIpeNlpUHIMaeMble UMM el CTBUA BOC-
IPUHUMAJIICE MMM KaK abCOJIIOTHO HeoOXOMMbIe NIJIA 3alllUThl KM3HM HEBUHHBIX
JIFOOETA.

6. MbI, ogHAKO He COIJIACHBI C OLIEHKOI, caeJlaHHOi OoJsbInyHCTBOM (1. 202—
214), cmiocoba, KOTOPBIM PYKOBOAUTEJV OIlePally OCYII[ECTBJIAIM €€ KOHTPOJIb
¥ opraHmzanuio. VIMeHHO Ha Hell OCHOBaHO pellleHMe O HaJMuuy HapyLIeHUA.

7. HamoMHMM BHauaJle, YTO COOBITUSA BTOTO JeJia ObLIM TIIATEeJIbHO U3YyYeHbl
Ha MECTHOM YPOBHE B XOJle paccJjeloBaHUsdA, KOTOpoe IIpoBonuyiock B ['mbpasra-
pe B TeueHne 19 nueii ¢ 6 o 30 cenTabpa 1988 r. Mopu NpuUCAKHBIX, BBICIYIIIAB
nokazaHuda 79 cBuzeTesieil (BKJIOYaA BOEHHBIX, OPUIIEPOB MOJINIINK Y COTPYIHU-
KOB CJIy’KObl HaOJII0ZIeHMA, yJacTBOBABIINX B Ollepallly, a TaKyKe IaToJoroaHa-
TOMOB, DKCIIEPTOB CYJZIeOHOV MeOUIIMHBI U CIEI[MaJIMCTOB II0 B3PLIBHBIM YCTPOW-
CTBaM) U BBICTYILJIIEHJME KOPOHepa O IPpUMeHAeMbIX HOpMaX HallMOHaJILHOI'O IIpa-
Ba, NPUHAJO PellleHNe OEBATHIO rojlocaMy IMPOTUB ABYX O IPaBOMEPHOM JIMIIIE-
Huu Ku3HU. Jajee obcToATeNbCTBa Aesa ObLIM TIATEJIbHO M3YYeHbI U OlleHEeHbBI
Komuccueir, koTopas B cCBoeM JOKJIaZle IMPUIILJIA K BBIBOLY OOMHHAIIIATBIO I'OJIO-
caMI IIPOTUB IIECT O TOM, UTO HapylleHue KoOHBeHIMM He MMeJO MecTa.

BriBog mpoBesieHHOro cyzeOHOro pacciieloBaHIUsA Ha OCHOBE JelCTBYIOIIETrO
HallJIOHAJILHOTO IIpaBa, He ABJAeTCA caM Ho cebe pemaiomuM (GpaKTOPoM IIpu
paspemnienun cropa Ha ocHoBaHuM KouBeHruu B manHoM Cyne. Ho, yunrteiBasa
Ype3BBIUAHYI0 BasKHOCTb B DTOM JleJle HanJesKalllell OlleHKM (PaKTOB U HECOM-
HEHHOTO IPEeUMYIIeCTBa, KOTOpPOe MMeJIO KIOPU IIPUCANKHBIX, HabJIonasd moBe-
JIleHNe cBUJeTeJell, KOTOpble IaBaJll CBOM IIOKal3aHUS IIPU JOIpoce U IIepeKpe-
CTHOM JIOIIpOCe, 3HaUeHNe STOTO BbIBOJIa, KOHEUHO, HeJIb3A HeJl0OIleHMBaThb. PaB-
HbIM 0OpazoM, Cyn He CBA3aH OI[€HKOJ YCTaHOBJIEHHBIX (pakToB Kommccueii, HoO
co croponb!l CyJnia, IOCKOJIBKY OH 3HAKOMMUTCA C IIOKa3aHUAMU CBUJIETEJIEN JIMIITb
oIlocpeoBaHHBIM 00pas3oM, ObLIO ObI OIMOKOI He HNPUAATh MOJIKHOTO 3HAYEHUd
norkaany Kommccum — opraHa, KOTOPBIN IIPesKJie BCEro YIIOJIHOMOYEH, B COOT-
BeTcTBUM ¢ KoHBeHILMell, ycTaHABAMBATL (PAKTHI ¥ KOTOPBIN, HECOMHEHHO, MMe-
eT OOJIBIIIO OMBIT B BBIINOJHEHUY 9TOV 3aladinl.

8. Ilpexxsie ueM oOpaTUTBHCA K Pas3JMUHBIM acCIeKTaM ollepalluy, KOTopble
OABEPTIJINCh KPUTUKE B CyNeOHOM peIleHuM, Mbl XOTeJi Obl BBIEJUTH TPU
MOMeHTa 00lIero xapaxrepa.

IlepBoe: nesnada m00yI0 OLIEHKY criocoba opraHM3aluy ¥ KOHTPOJIA 3a IIPOBe-
nenyeM onepanuy, Cyn noskeH cTapaTbCs YCTOATb Ilepell MCKYIIeHMEM BOC-
[IOJIb30BAaThCHA [IPEMMYIIECTBOM BO3MOYKHOCTY CYAUTh 3allHUM 4ucjoM. B To Bpe-
M BJIACTAM [IPUXOAUJIOCH IJIAHMPOBATD ¥ IIPUHUMATEL pelleHUd B yCJIOBUAX He-
JocTaTka MHGpopMalnu. ToJbKo HoJo3peBaeMble 3HAJM TOYHO O CBOUX HaMepe-
HUAX, ¥ YacTbI0 MX IleJ), TaK ’Ke, KaK, HECOMHEHHO, YaCTbI0 UX IIOITOTOBKIU,
OBLJIO cHeJyliaTh TaK, YTOOBI 00 MX HaMepPeHMAX OBbLIO M3BECTHO KaK MOXKHO MeHb-
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mre. Bpan sim onpaBAaHbl peTpPOCIeKTUBHbIE BLIBOABI, KOTZ[a MHOTOE yyKe IIPOosc-
HIJIOCh, O TOM, YTO ObLIO OBI JIydllle HNeliCTBOBATH APYTMM CIIOCOOOM, YeM TeM,
KOTOPBII OBIJI BEIOPaH B TO BPpeMA B TPYAHBIX YCJOBUAX IIPOBEJEHNA aHTUTEPPO-
PUCTUYECKOI Ollepalyy, ¥ TaKUM IIyTeM IIPM3HATBH €r0 BYHOBHBIM M OIIMOOYHBIM.
Ero He ciepmyeT cumTaTh TaKOBBIM, €CJIM TOJIbKO He YCTAHOBJIEHO, YTO IIPU
M3BECTHBIX B TO BpPeMsA OOCTOATeJIbCTBAX INpPeIoduTuTes]bHee OblI Obl Ipyroit
criocob ZeicTBUIAL.

9. Bropoe: HeoOXonMMOCTb AJIA PYKOBOAUTEJIEN olepanuy NeliCTBOBATH B
CTPOTMX paMKaX 3aKOHa, B TO BpeMs KaK IIofjo3peBaeMble CUMTaJM I'Mbesb co-
TPYIHMKOB CcUJI 0Ge30IIaCHOCTM HOPMAJIBHON, & CJIy4YajlHyI0 CMEePTh MJM yBeUbd,
NIpUYMHEHHbIE TPaKIaHCKUM JIMIaM, HeCyIlleCTBEHHBIMM, HeM30eKHO HaBaJjia Io-
Jlo3peBaeMbIM TaKTUYeCKOe IIPEeMMYIIleCTBO, KOTOPbIM MM HM B KOEM cjydae He
CJIeIOBaJIO IaTh BOCIIOJIB30BaThCA. IlocsencTBMA B3pbIBa OOJIbIIION GOMOBI B IIeH-
Tpe I'mbpasnTapa MoOraM OBITb HACTOJBKO PaspyIINTEJbHBIMM, YTO BJIACTM, IIO-
HIMas CBOIO OTBETCTBEHHOCTD, He JOJIXKHBI OBLIIM PUCKOBATBH M aTh IIOf03pEeBae-
MBIM BOBMOXKHOCTB OCYIIECTBUTBH TaKoil B3pbIB. KoHeuHO, 00A3aTesbcTBO Besm-
KoOpuTaHNUM 10 cTaThe 2 II. 1 KoHBeHIIUM pacnpocTpaHAeTCA Ha $KUBHMU II0J[03pe-
BaeMbIX B TaKOll jKe CTeIleHM, KaK M Ha KMB3HM MHOIUMX APYIMX IPasKJaHCKUX U
BOEHHBIX JINMII, KOTOPble HaXOAWJNCh B BTO BpeMdA B I'mbpanrape. Ho, B oTymune
OT DTUX APYTUX, IeJbI0 HaxoAuBimuxca B ['mOpasTape mnonospeBaeMbIX OBLIO
OCYIIleCTBJIEH)E IIPECTYIIHOTO 3aMbICJa, KOTOPBIN IIPM YCIIEIITHO} ero peajynsa-
¥y Mor OBl IIPMBECTM K IIOTepe MHOIMX HEBMHHBIX KusHeil. OHM Npenmnodsnm
IIOCTaBUTL ceDA B TaKoe IIOJIOMKEHMe, IJle JMMeJach cepbe3Hasd OIaCHOCTb BO3-
H/KHOBEHMA HEIIPUMMPYMOTO KOH(JIMKTa MEXKIY STUMM IBYMA 00A3aHHOCTAMIL.

10. Tperne: npu onerke Cyzom noBefeHNUs BJacTell LOJLKHA B IIOJIHON Mepe
YUuTBEIBaTBCA (&) MHpOpPMaIMA, KoTopad Oblja IoJydeHa paHee, 0 HaMepPeHMUAX
VIPA opraHmsoBaTb KPYIHBIN TeppopucCTUUeCKUii aKT B I'mbpasiTape ¢ IIOMOIIBIO
TPyHOIbl aKTUBHBIX HOeiicTBUII M3 Tpex desoBeK; U (b) dakT obHapy:keHUA (B
COOTBETCTBUM C ITIOKa3aHUAMY, KOTOpbIe JaJl Ha ciaencTBuu cBugetens O) B Bproc-
cejyie 21 auBapa 1988 r. aBToM0OONMIIA, comeprKalliero OOJbIIOe KOJINYECTBO B3PHIB-
yaToro BelrlecTBa “CeMTeKc” M 4eTBIpEX IETOHATOPOB C PaMOYyIIPaBJAEMOI CIC-
TeMOJI TO eCTb ycTpoiicTBa, usBecTHoro B CeBepHoll Jprianmun.

B cBeTe myHkTa (a) pellleHMe o TOM, YTO B OTBeT Ha IIPochkDy KoMmccapa
noymuyy I'mbpasrapa o6 okasaHUM BOEHHON IIOMOIIY COTPYIHMEM SAS IOJIKHBI
OBITb HaIpaBJIEHbl JJIA y4YacTHUd B olepalyy OBLJIO IIOJHOCTBIO OIPaBIaHHBIM.
Boennrnle nonpaspnesenns, obydyeHHble 60pbbe ¢ TeppopucTaMy M yCIELIHO JAeii-
CTBYIOIIVIE MAaJIOYMCJIEHHBIMM TPYIIIaMy, KOHEYHO, ObLIM IOLXOAAIIVM BbIGOPOM
1A 6opBOBI € yrposoil TepakTa, IOATOTOBJIAEMOrO I'PYIINIO aKTUBHBIX NeCTBUI
JIPA B rycroHaceJleHHOM palioHe, TakoM Kak ['mbpastap, rae HeoOXoguMo OBLIO
B MaKCUMAaJIbHOI CTEleH) OTPaHUYUTb PUCK CIydaiiHON Iubesn JIOneil.

CoBemanne o JeTajigx ollepaliny, cocTosBlIleecsa 5 maprta 1988 r. (m 22—
31), moxasbpIBaeT PasyMHOCTB OIl€HKM CUTyalluy, CAeJIaHHOJ B TO BPeMdA U IIPU
M3BECTHBIX B TO BpeMdA obcToATesbcTBaX. IIpukas koMmuccapa nosmiymu I'nbpad-
Tapa 0 IIPOBEJeHUM OIlepal[Myl, COCTABJIEHHBII B TOT ’Ke JIeHb, YETKO 3allpelraJl
IIpuMeHeHMe OoJiblllell YeM HeoOXoAuMO CUJBbI U TpeboBaJi, 4TOObI J000e MIpM-
MEeHEHJEe OTHECTPEJBbHOTO OPY KU IIPOBOAMIIOCH OCTOPOKHO, C yUeToM Oesomac-
HOCTH JIIOZIell, HaXonAnmxcsa nobsmaoctu. Iless onepanum obo3HadeHa B HEM KakK
HaMepeHNe BalllTUTh JKUBHb JIOJell, TPeJOoTBPaTUTDb IIONBITKY COBEPIIEHNA Te-
paKTa, apecToBaTh IIPECTYIIHMKOB ¥ TapaHTMPOBAaTh 0e30IIaCHOCTL COLEPIKaHUA
3aKJIIOYEHHBIX ITof cTpaskei (. 17 u 18).
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Bce sTO cBUIeTeNbCTBYeT O COOTBETCTBYIOIIEM BHUMAaHMM CO CTOPOHBI BJjla-
creil. O6 5TOM ke TOBOPUT M OCTOPOKHBIN ITOAXOJ K Ilepefilade B KOHEYHOM CUeTe
yhIpaBJIeHUs ollepanyell BoeHHBIM 6 mapTa 1988 r. (1. 54—58).

11. Yro racaeTrca majioKkeHHBIX B pemeHnu Cypa oTAesJbHBIX KPUTUUECKUX
3aMevyaHMi 110 IPOBEIeHNIO ollepalyy, TO IJIaBHOE B HIX — BbIpPa'KeHMe COMHe-
HuA (B 1. 203—205) oTHOCUTEJBHO pellleHMA He IPeINATCTBOBaTb Bbe3ny B I'mb-
paJsTap Tpex InomospeBaeMbIX il B 1. 203 ykasbIBaeTcs, UTO C ydeToM 3abjia-
rOBPEMEHHO IIOJIyYeHHOJ BJIACTAMM MH(OPMAaIMM, & TaKyKe HaXONAIIMXCA B UX
pacnopssxeHun cuil 6e30IaCHOCTM, OHM VMIMeJIM BO3MOYKHOCTb IIPOBECTM oOIlepa-
LU0 3aJlepyKaHNsA Ha TpaHuIle.

Opnnako B pemrernu Cyna He roBOPMTCA O TOM, UTO BJIACTell He yCTpamBaJl
apecT nozo3peBaeMbIX Ha 3Toi cranuyu. C Hallell TOYKM 3peHMdA, 3TO IPaBUJIBHO,
IIOCKOJIBKY Ha 3TOJ CTaJuy MOIJIO HE OKaBaTbCA JOCTATOYHBIX YJIMK, YTOObI 060-
CHOBaTb X 3aJlepsKaHue U NpunaTe K cyny. OcBobomuTs UX IIocjie TOro, KaK OHMU
Y3HAIOT O COCTOAHMM TOTOBHOCTM BJACTe}, 3HAYMJIO Obl yBEJWYUTH PUCK TOTO,
YTO OHM caMM MJM fpyrue uyeHsl VIPA morsii Obl BIIOCJIEACTBMM YCIEIIHO OCY-
IIECTBUTH IIOBTOPHBIN TeppopucTudecknii akT B I'mbpanrape. C ydyeTrom obcTOSA-
TeJIbCTB, M3BECTHBIX B TO BpeMsd, He OBLIO, COOTBETCTBEHHO, “Cepbe3HBIM IIPO-
cyeTOM” CO CTOPOHBI BJIACTEN TO, YTO OHM OTJIOKWUJIIM apECT BMECTO TOTO, YTOOBI
IIPOCTO OCTAaHOBUTH IIOIO3PEBAaEeMbIX Ha TPaHMUIle M BEPHYTb MX B JlcmaHwuro.

12. IIyuxT 206 pemennsa Cyna nepednciigeT HEKOTOpPble “KJIOYEBBLIE CysKIe-
HUA", cheJlaHHBIE BJIACTAMM, KOTOpBIEe, KaK cKaszaHo B II. 207, okasajuch OIIN-
GOYHBIMM, XOTHA OHM IIPMHMMAIOTCA B KadeCcTBe BOBMOJKHBIX I'MIIOTE3 B CUTYaIUN,
KOTJla MCTMHHBIe (PaKTbl OBIIM HEM3BECTHBI M BJIACTM [EVCTBOBAJIM Ha OCHOBE
orpaHNYeHHO} pasBeAblBaTesbHOI MH(popMalnun. IIyHKT 208 nmpomosskaeT KPUTH-
Ky B TOM HaIlpaBJIEHMM, YTO “IIO-BUAVMOMY, NPYTME BapMaHTbl PasBUTUA COObI-
T ObLIM IIpopaboTaHbl HEOCTATOYHO .

13. B kadecTBe mepBOro mpuMepa OOOCHOBaHMA KPUTUUECKUX BaMedaHMi
3TOT IIYHKT Jlajlee KOHCTATUPYET, YTO, IIOCKOJBKY B3PBLIB OOMOBI He OKUOAJCH
o 8 mMapTa, “Takske MOXKHO ObLIO NPMIITM K BBIBOAY, UTO... TEPPOPUCTHI OBLIN
HaIlpaBJIEHBI C Pa3BeAbIBATEbHON Muccueit”.

OpnnHako He ObLIIO HUYETOo HEJIOTMYHOTO B B3aKJIIOYEHUM, CIIeJIAHHOM Ha oIle-
paTMBHOM coBelllaHMM 5 MapTa, YTO aBTOMOOWMJIb, KOTOPHBI npubynetr B I'mbpas-
Tap, ellBa JIM, C y4eTOM IIPMBENEHHBIX JIOBOJOB, OyZEeT IIPOCTO “IOIIOJIHUTEJIb-
HBIM aBTOMOOWJIEM NJIA OpelBapUTeJibHOM napkoBku (cm. m. 23 (e)). IloaTomy,
KOTIJla aBTOMOOMJIb OBl 3allapKOBaH B JIIOAHOM MeCTe ONHUM U3 II0JI03peBaeMBbIX,
¥ IpM 3TOM BCe TPOe OKasajmch B I'mOpaJsTape, BJIACTM MOIJIM BIIOJIHE OIIPaB-
JlaHHO [elCTBOBAThb COIJIACHO pabodell I'MIIOTe3e O HAXOMKJIEHMUM B aBTOMOOIIIE
B3PBIBHOTO ycTpoiicTBa. OlHOBpEeMEHHO, ITIOCKOJBLKY IIOZ03peBaeMble eJ[Ba JIM CO-
Oupasmch ellle pa3 PUCKOBATb ¥ IIOBTOPHO IpuexaThb B I'mbpasrap, He mpen-
CTaBJIAJIOCH “TaKsKe”’ BePOATHBIM, YTO OHM IPUOBLIM JIMIIEL C PadBelbIBaTeJIbHON
MICCHEN.

Kpome Toro, BoeHHOCHy:Kamuii F, roaBHBIN BOeHHBI COBETHMK KOMMcCcapa
nosuuyuu I'mbpasrapa, majJ BO BpeMsdA pacciiefJoOBaHUA IIOKa3aHUA O TOM, YTO,
COIJIaCHO pa3BeJlbIBATEJIbHBIM JaHHBIM, MEPOIPUATUA pPa3BeJbIBATEJIbHOTO Xa-
paKTepa paHee ysKe HEOJHOKPATHO OCYIIIeCTBJIAJNNCH Teppopuctamu. Kak emy
IOJIOOKWMJIY, DTV MEPOIPUATHUA y’Ke BaBepIeHBl, M olepalyda roToBa Oblra Ha-
yaTbcA. B 8TUX ycsIoBuAX, ecyay Obl BJaCTU He AelICTBOBAJIM C yYeTOM HaUXyIIIe-
ro BapmMaHTa, T. €. BapMaHTa HaJM4YMA B aBTOMOONJE B3PBIBHOIO YCTPOJICTBA,
KOTOpOe MOIJIO OBITH B30PBaHO IIOJO3PeBaeMBIMM BO BpeMdA X IIpeObIBaHUA B
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Tubpanrape, To oHM NIpomeMOHCTPUPOBaJM Obl O€30TBETCTBEHHOE OTHOIIEHME K
BoIlpocaM 0e30I1acHOCTIL.

14. Nayee, Bo BTOopoM absare n. 208 mpoBomuTcAa MBICIBL O TOM, YTO Ha
OIIePaTMBHBIX COBEIaHMAX MJM IIOCJEe TOro, KaK IIoflo3peBaeMble ObLIM 00HaApY-
SKeHbI, “MOIJIM OBITh BBICKal3aHBI IIPEJIIOJIOMKEHN A, YTO OHM eBa JIM HaMepeBa-
JIJICh B30pBaTh O0MOY M YHMYTOMKUTB TEM CaMBIM OOJIBIIIOE YMCJIO I'PasKIaHCKUX
JIMI] B TOT MOMEHT, Korga MakkauHH u @appeJ M He CIIellla B HalpaBJIEHUA
IIOTPAaHMYHOIO PajioHa, IOCKOJIBKY DTO YBeJM4MBaJO Obl PUCK MX OOHapysKeHNA
u 3aflepoKaHNug’ .

Bonpoc, onnako s3akijoodaeTcss B TOM, MOTJIM JM BJIACTM C yBePEHHOCTBLIO
JleliCTBOBAaTh, IIpeAIioJiaras, YTo IIofo3peBaeMble elBa JIM B30PBYT OoMOy, ecsm
BO BpeMs IIPOABMIKEHNUA K I'PaHMIle OHM IIOMMYT, YTO MX OOHAPYKWUJIM M CyIle-
CTByeT yrposa 3alJepsxkaHuda. Ilo HallleMy MHEHMIO, OTBET SCEH: BeChb IIPeNbINy-
Ml onbIT AeAresibHocTH JIPA Ge3ycsioBHO He JaeT HaJedXHBIX OCHOBAaHUM IJIA
BBIBOJIa O TOM, YTO yOMICTBO OOJIBIIIOTO YMCJa IPaKIaHCKUX JINI[ ABUJIOCH OBI
caMo 1o cebe CIepsKMBAIOIMM (PaKTOPOM, MJIM O TOM, YTO IIOJO3PEBAaeMble BO
BpeMdA 3aepsKaHuA IPeAodsn Obl OTKa3aThCA OT B3PBIBA, HEXKeJIM IIPOM3BECTI
ero, BbI3BaB KEPTBBI Cpely TparkiJaHCKMUX Jini. HesmillHe BCIIOMHUTB, YTO, CO-
IJJaCHO IIOKa3aHUAM BOeHHocJyskallero F, B pasBenwpIBaTesbHOV MHpOpMaLun
OblmM maHHBIE 0 TOM, uTo B VIPA ecThb HaMepeHMe ycTpouTh “deliepBepk”. OH
TaKsKe BbICKa3aJl yBEPEHHOCTb B TOM, UTO, OyJIydyM 3arHaHHBIMM B YTOJI, IIOZO-
3peBaeMble Oe3 KoJsiebaHUA HasKasy Obl Ha KHOIKY pPajiy JNOCTMKEHMUS XOTsA Obl
HEKOTOPOIo IPONaraHAMCTCKOIO ycIleXa: OHM IIOIBITaJMCh OBl M3BJEYb TaKOil
ycrex u3 cpakTa BBO3a B3PBIBHOTO ycTpoiicTBa B I'mbpasitap, u 3TO IepeBecuJio
HETaTVBHYIO OI[eHKY, KoTopad MorJla Obl BbI3BAaTh I'MOeJIb TPaskJaHCKUX JINII.

15. Jasee Bo BTOpOM ab3ane m. 208 yrBepskzaercda, 4To BpAx su MaKKaHH
n Pappesy HaMepeBaJMCh B30pBaTh 00MOy, Korja OHM “IIJIM He cIlellla B Ha-
IIpaBJIEHM) IIOTPaHMYHOTO PajioHa”, M najiee “HelpaBIOIONOOHA MBICJTL O TOM,
YTO B BTOM MOMEHT OHM y’Ke HAaCTPOMUJIM IepelaTdyMK, KOTOPBIN IT03BOJINJ Obl MM
HeMeJJIEHHO B30PBaTh IIpeJIojyaraeMyo 6oM0y B ciydae IONBITKM MX 3alJeprKa-
HusA.

B sToM cayuae, Kak MbI IIoJlaraeM, BOIIPOC COCTOMT B TOM, MOTIJIM JIM BJlac-
TH € OJIPKHBIM OJlaropasyMueM JeliCTBOBATb IIO-IPYrOMYy, KOIJia MMeJach, IIyCThb
Jaske caMas MMHMMAaJIbHasI, BOBMOKHOCTb TOTO, UTO ecJIM He paHbIlle, TO cpasy
JKe IIocjle TOro, Kak Iloflo8peBaeMble IIOMMYT, UYTO MX OOHAapysKMJIM, IlepelaT-
4MK OyZeT B COCTOAHMY TOTOBHOCTY JJIA B3PBIBA OOMOBL

16. Jasee, B TpeTbeM noxmyHkTe 1. 208 roBopurcd, 4To “maske ecym ydecTb
ypoOBeHb TexHMUeckoll nnoaroroBku VIPA | To onmucaHmue fneToHaTopa Kak “ycTpoii-
CTBa, IJle HaJlo TOJIBKO Ha’KaTb KHOIIKY’ 0e3 TeX OroBOPOK, KOTOpBIE IIO33Ke
OBLIM clleJlaHbI DKCIIEpTaMM BO BpeMsA paccijenoBaHusa (cM. m. 115 u 131 Brime), o
BHA4YEeHMM KOTOPBIX KOMIIETEHTHBIE BJIACTM OJIKHBI ObLIM OBITH OCBeINOMJIEHEI,
IpeAcTaBJAeT coboil KpaljiHe YIIPOIIEHHYI0 XapaKTEePUCTUKY KOHCTPYKIMM DTUX
ycrpoiicTB”. Ilesb 3Tol KPUTUMKM He BIIOJIHe fAcHa. O4YeBUIHO JIMINb TO — U C
STUM COIJIACMJICA DKCIEPT 3adABUTeJell BOo BpeMdA paccileJoOBaHUA — YTO Iepe-
JaT4yK TOTO TUIIA, KOTOPBIN, KaK IIoJlarajiM, CKopee BCero ObLI MCIIOJIB30BaH B
JlaHHOM CJlydae, MOI' OBITb HaCTPOEH TaKMM o0pasoM, 4YTOObI BBIBBATb B3PBIB
IIPOCTBIM Ha’)KaTMeM KHOIIKM, a B CBeTe IIPOIIJIOTO OIbITa OBIIO OBl KpaliHe
Hepas3yMHO cOpacbhblBaThb CO CYeTa BOBMOXKHOCTB TeXHUYECKUX HoBllecTB JIPA B
aTOoI 0bJIacT.

17. B nynkre 209 cynebHOro pellleHNs BBIpa’skeHa OOECIIOKOEHHOCTb TEM,
4TO cHeJIaHHOe BOeHHocayskalmuM G IpenInoJiosKeHye O TOM, YTO MOJKHO ITOZ0-
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3peBaTh Haju4yye GO0MOBI B aBTOMOONMJIE, OBLIO IepelaHO APYIMM BOEHHOCIY Ka-
M TakuM o0pasoM, YTO y HMX CO3JaJIOCh BIIEYaTJIEHNE O TOM, YTO IIPUCYT-
cTBUe 60MOBI OBITIO y:Ke oIpeesleHHO ycTaHoBJIeHo. OHaKO ¢ y4eToM IIpenIo-
JIO}KEeHMII 10 IOBOAY BEPOATHOCTM MCIIOJIb30BaHMA OMCTAHIMOHHOTO yIIpaBJe-
HIA, a TaKkKe pAfa IPUBHAKOB, YKa3bIBAIOIIMX Ha TO, YTO aBTOMOOMJB, Oesyc-
JIOBHO, JOJIKE€H ObLI BBI3BIBATH IIOJIOBPEHME O HAJMYMM B HEM B3PBIBHOTO YCT-
poiicTBa, OTBETHBIE NeJCTBUA, KOTOpble, BHE COMHEHM:dA, 00A3aHBI OBLINM IIpef-
NPUHATL BOEHHOCJy Kalllyie, ABMUJNUCH Obl MIAEHTUYHBIMY, BHE 3aBMUCUMOCTU OT
TOTO, TOHAJM JIM OHM IlepellaHHYI0 MH(OPMaIMI0 KaK JOCTOBEPHYIO MJIJ OHa
Oblya BOCIPMHATA MMM B TOM CMbICJIE, KAK DTO MMeJI B BUAY BOeHHOCIysKaImii G.
B sr060M cirydae cyllecTBoBaHMe PUCKa A HaceJsleHuA I'mbpaJsrapa, ¢ ydeToM
JMICTOYHIMKA PICKa, BIIOJIHE OIIPaBAbIBAJIO IIOCJEJOBaBIINMEe OTBETHBIE AelCTBUA

18. IIyskT 209, co cChLIKOI Ha IIpeAIoJIodKeHMe, clleJJaHHOe BOEHHOCJIYy Ka-
myM G, TaksKe HAIIOMMHAET, YTO XOTs y HEro M OBLI OIbIT PaboThl CO B3PLIBHBI-
MM yCTPOJCTBaMM, 3aJIOXKEHHBIMM B aBTOMOOMJIIM, OH He ABJIAJICA CIENVAJIICTOM
II0 PaaVOCBA3M ¥ B3PBIBUATHIM BelecTBaM. OHaKO, paccMaTpyuBas 3TO MIPeJIIo-
JIOJKEHMe, CIIPaBeAJIMBOCTM paly MOYKHO Oblio ObI J00aBUTH, YTO XOTA IIPOBE-
JIeHHBI ¥IM OCMOTP aBTOMAIIMHBI He OBbLI IIPONOJIKUTEJILHBIM, OH TeM He MeHee
OBIJI JOCTATOYHBIM JJIA TOTO, YTOOBI JATh €My BO3MOXKHOCTBb clieJslaTh BBIBOJ (0co-
OeHHO 13-3a HEOOBIYHOTO BIMJla aHTEHHBI, HE COOTBETCTBYIOIIE} BO3PacCTy aBTO-
MalllMHbI, ¥ 3HaHUA Toro, 4yro JIPA B IpONIJIOM MCIIOJIb30BaJia aBTOMAIIMHBI CO
CIIeIMaJIbHO yCTaHOBJIEHHBIM) aHTeHHaMM), YTO JaHHbBIM aBTOMOOMUJIE CJIEOBAJIO
paccMaTpuBaTh B KadecTBe IIOJO3PUTEJIBHOTO Ha HaJmdne O0MOBL

Kaxk ObI To Hu OBLIO, EVICTBUSA BJacTell He OCHOBBIBAJIMCH TOJBKO Ha OII€H-
Ke BoeHHocJyskamlero G. VI panspllle mojsiarasm, Ha 9TO MBI CChLIAJIMCh B IL 13,
YTO MaJIOBEPOATHO MCIIOJb30BaHMe “IONOJIHUTEJIbHOM aBTOMAIIMHbI IJIA NIpen-
BapuTeJbHON NMapkoBKM”’. KpoMe 3Toro 6bl10 3aMedeHo, YTO MalllHa Oblia IIpu-
napkoBaHa CoBUIKEM, KOTOPBI OBIJ MBBECTEH KaK CHEIVAJICT II0 MBrOTOBJIE-
HII0 O0M0O ¥ KOTOPBIV IPOBeJ B MalllHe (IO OKa3aHUAM OIHOIO CBUAETEJIA) IBe
UM TPY MMHYTBI, BO3ACh C YeM-TO MEMXKAY CUIAeHbAMIU.

19. B nysrTe 210 cynebHoro peleHmus (aKTUYECKM yTBepsKAaeTcsd, |UTO
JICIIOJIb3OBAHME CUJIBI, BJIEKYINE) 3a coboil JMINIeHNE KMUBHM CTaJlo “IIOYTU He-
n36eKHbIM” TIocJle Iepenauy BoeHHocuayskamuMm A, B, C u D paga pabounx
TUIIOTE3, IIPaBOMEPHOCTh KOTOPBIX Oblja IIOCTaBJIEHa IIOJ COMHEHME B CBA3U C
TeM, 4YTO He OBLIM IIOJIHOCTBIO YUTEHBI aJibTepPHaTHBHbIE BO3MOXKHOCTM, U B
CBSABM C TeM, 4YTO C “OIpeNleJIEHHOCTBIO COOOIIAaJIOCh O CYIIIeCTBOBaHUM aBTOMO-
611 co B3PBIBHBIM YCTPOJICTBOM, KOTOPOE... MOIJIO OBITH JEeTOHMPOBAHO HajKa-
TYEeM KHOIIKM .

B nm. 13—16 MBI ysXe KacaJuchb apryMeHTOB, BBIABUHYTBIX B IONJEPIKKY
BBIBOZIA, YTO He OBLIM YYTEHbI JOJIKHBIM 00pPas3oM aJlbTePHATMBHBIE TUIIOTE3BI,
a B I 17 n 18 — Bompoca KakuM o0pas3oM OBIJIO JOJIOYKEHO O HaJIMYMM 3aMUHN-
POBaHHOI aBTOMAIINHBL

Mpe! ocnapmBaeM BBIBOJ O TOM, YTO IIpUMeHEHME CUJIBI, IIOBJEKIIEN 3a
cobolt JIMIIIeHMe MKU3HU, CTaJ0 “HouTy HeuzbeKHbIM”’ mu3-3a OLINOOK BJIACTEN B
3TuX BompocaX. CoBepIlleHHO He3aBJCUMO OT JIIOOBIX APYTMX COODpaskeHuUil 5TOT
BBIBOJ], HEJIOCTATOYHO YUMTBHIBAE€T POJIb CJIydas B BO3MOMKHOM JCXOZE COOBITUIL
Ecsm 6v1 He nelicTBuA, npennpuHATble MakkaHHOM 1 Pappesi, Korfla BOeHHOC-
aysxkamye A u B mpubamsmimck K HUMM, ¥ KOTOPbIE MOTJIM OBITH BbI3BaHBI abco-
JIIOTHO CJIy4YalfHO pa3JaBIIMMCA B BTO BpPeMsd 3BYKOM IIOJMIIEICKOI CUPEHBI,
ocTaeTcad BEPOATHOCTH TOTO, YTO OHYM MOTJIM OBbI ObITH CXBadeHBbI M apPeCTOBAaHBI
6e3 enuHOTrO BBICTpEJa, M ecyy Obl He melicTBuA CoBUIIKA, KOTJIa BOEHHOCIIY Ka-
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mye C n D npubmmsniance K HeMy, KOTOpPble MOIJIM OBITh BBI3BaHBI T€M, YTO OH
yCJIBIIIAJI CTPeJb0y, KoTopas MPOM30IIJIa BO BpeMs MHIMAeHTa ¢ MaKKaHHOM U
dappess, coxpaHAeTcA BEPOATHOCTb, YTO OH TaKiKe MOT ObITb CXBadeH U apec-
ToBaH 0e3 IIPUMEHEHNU OPYKUA

20. B koHne 1. 211 HeCKOJIbKO MHOCKa3aTeJbHO KOHCTATUPYeTCsd, YTO BJac-
TY He NPOABMUIIM JOCTATOYHOI OCTOPOYKHOCTM IIPM OlleHKe HaXondAllelica B UX
pacnopsxeHun MHQOPMAIMY Ilepel Iepeladell ee BOSHHOCIYIKAIMUM, “IIpUMe-
HEeHJe OPY’KMA KOTOPBIMM aBTOMAaTMYECK) O3HaudaeT CTpeJb0y Ha IopaskeHue”.
Jpyrummu cjoBaMy, He y4YUTHIBAJIACh BO3MOYKHOCTBH OLIMOOK”, O UeM I'OBOPUTCH B
HayaJle IfyHKTa. MBI y»Ke KacaJmch IpobJieMbl “HeIoCTaTOYHOM IIPopaboTKY APYTUX
BapMaHTOB PasBUTUA coObITUII” (cM. I. 13—16 BEIIIE), MOEHTUYHYIO IIpPOoOJIEMe
BOBMOXKHOCTE OILIMOKY. UTOOBI CyAMTb O CIIOCOOe OIleHKM BJIACTAMM MHQOPMa-
LMY, MIMeIOIIelica B X PacIopAKeHNN, JOJKHO B JIIOOOM ciydae HaJIesKall[MM
00pa3oM y4MTHIBATh HEOOXOIMMOCTb JJIf BJIACTEV JOBOJIbCTBOBATHCA HEIIOJIHON
nHpopManyeit (cM. I. 8 BBIIle), ¥ HET HEOCIIOPMMBIX OCHOBaHUII IIPeIIOJaraTh,
YTO MMeJlach MH(OPMAalNA, KOTOPYIO OHM JOJIKHBI OblIy Obl 3HATH, HO He 3HAJI.

21. B nyHnkTe 212 mocJje KpaTKOro yIoMyHaHUA 00 OrpaHMYEeHNAX paccieo-
BaHMsA B IIyOJIMYHOM MHTepece, ¥ CJIOB O TOM, UTO He fCHO, “OIpaBJaHHO JII
IIpUMeHeH)e OTHECTPEJBHOIO OPYIKMA C LIeJIbI0 ITopaskeHMsA TeMM KOHKPEeTHBIMMU
00CTOATENBCTBAMY, C KOTOPBIMM OHM CTOJIKHYJICh B MOMEHT apecTta”, najee
TOBOPUTCH, YTO “UX pedpyIeKTOPHbIE NEeICTBNUA B DTOM JKMBHEHHO Ba’KHOM BOIIPO-
ce JIMIIIEHBI TOV CTeNeHM OCTOPOYKHOCTU B MCIIOJIb30BaHMUM OTHECTPEJIbHOTO OPYy-
JKUSA, KOTOPYIO CJeyeT OMKMUIATh OT COTPYIHMKOB IIPaBOOXPaHUTEJIbHBIX Opra-
HOB B JI€MOKPATMYECKOM OOIIleCTBe, JasKke KOIZa OHM MMEIOT JIeJIO C ONAacHBIMU
JIIOObMM, IIOF03PeBaeMbIMI B TeppopmuaMe, M ABHO He OTBeYaloT TpeboBaHMAM
IPOABJIATL OCTOPOYKHOCTD, NpeAyCcMaTPMUBaeMyl0 MHCTPYKUUAMM IO MCIIOJIb30-
BaHMIO IIOJIMIIME) OrHeCcTpeJIbHOTO opyskma”’. VI B BakJyIOUeHMe yTBepsKIaeTcd,
4To dTO “yIyllleHMe BJAcCTell TaKoKe JaeT OCHOBaHUA IIpeArojaraTb, UTO He
Obl1a MpOABJIEHa HEOOXONMMAas OCTOPOYKHOCTD IIPY KOHTPOJIE U IIPOBENEHUM OIle-
pauun apecra”.

22. OTHOCUTEJNBHO IIPENTIONOMKEHNA O TOM, YTO ecJy OBl OT BOEHHOCIY Ka-
IIMX B COOTBETCTBMM C VX IIOATOTOBKOJ ¥ MHCTPYKIMAMM TpeboBaJiach OIl€HKa
cuTyalumu, 4Tobbl cTpesbba Ha IOpaskeHMe MoOIJa ObITb paclieHeHa MMM Kak
olpaBJlaHHaA 0OCTOATEJILCTBAMM B TO BPeMsd, HEOOXONMMO HAIIOMHUTb, YTO CH-
Tyalusd IpexnroJaraja IOJHYI0 YBEPEHHOCTb C X CTOPOHBI B TOM, YTO IIOJ[03pe-
BaeMble MOIVIM B JIOOYI0O MUHYTY, HasKaB Ha KHOIIKY, B3opBaTb 00MOy. B maHHOIM
cUTyauuy cTpeiybba C IeJBI0 TOJBKO PAaHUTB MOIJIa OBl IIPMBECTM K OCODEHHO
OIIaCHOMY IIOBOPOTY: paHeHMe MOIJIO UM He JIMIINUTh MOIBMYKHOCTMU IIofo3peBae-
MOTO U IIO3BOJIMJIO ObI €My WMJIM eji HaskaTh KHOIIKY, ecJI) OH MJIM OHa HaMepeBa-
JIMCDh cAeJsiaTh BTO.

23. B neJsiom, 4TO KacaeTcs IOATOTOBKY STUX BOEHHOCJTYSKaIIMX (M He TOJIb-
KO MX), BO BpeMs paccJefJoBaHMA OBbLIO IIOJIYy4YEeHO IOCTATOYHO CBUIETEJIHCTB
TOro, YTO OHM OOydYeHbl pearMpoBaTh Ha yrposy (IIONOOHYIO TOii, KoTopasd, Kak
IpeAIosarajoch, 0blja co3/laHa B JTaHHOM CJIydae II0[03PeBaeMbIMM — OIACHBI-
MM TeppOopMCTaMM, IIOBEPTaIOIIMY HEIOCPECTBEHHOMY PUCKY KMBHM MHOTUX
JII0fle}t) OTKPBITMEM OTHA HeMeJJIeHHO, KaK TOJIbKO CTaHOBUTCHA fACHO, YUTO IIOZO-
3peBaeMblll He OTKas3bIBaeTCA OT CBOMX HaMepeHUI 3alada, KOTopasd IIpecieny-
eTcs IIPY STOM, MOKET OBITh JOCTUTHYTa TOJBKO OTHEM Ha IIopaskeHMe. Bo Bpe-
MdA paccijleJoBaHMsA OBbLIO TaKyKe yCTAaHOBJIEHO, UYTO OT BOEHHOCIY:KaImx SAS
TpPebyIT OCMOTPUTEJBLHOCTM, YTO OHM HE IOJKHBI OTKPBIBATH OTOHb He 3aly-
MBIBasfCh, ¥ OHM DTOTO U He cJeJsaJjiyi; HO OHM NeMICTBUTEJIbHO IOJIKHBI JIeJiICTBO-
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BaTh O4YeHb ObIcTpo. KpoMme 5TOro moKasaHO, YTO BOeHHoOcJaysKallue SAS, Ha
caMOM JieJle B IIOJIaBJIAIOIIEM OOJIBIIVHCTBE CJIyYaeB B IIPOIIJIOM YCIIEIIHO ape-
CTOBBIBAJIVI TEPPOPNCTOB.

24. M1 gasekxo He y6esxneHnnl, uTo y CyZa B cBeTe pe3yJbTaTOB paccJelio-
BaHUA U JAaHHBIX O TePPOPUCTUYECKON AeATeJbHOCTY OBLINM OCHOBaHUA CUUTATH,
YTO BOEHHOCJY’Kallyie OBLIM MaJOIIOATOTOBJIEHHBI M YTO JAENCTBMUSA BOEHHBIX B
JaHHOM cjiydae “JIMIIIEHBI TOJ CTEeleHM OCTOPOJKHOCTM B JCIIOJIb30BaHMM OTHE-
CTPEeJILHOTO OpPY KU, KOTOPYIO cllefyeT OKUIATb OT COTPYOHMKOB IIpaBoOXpa-
HUTEJbHBIX OPTaHOB B JleMOKpaTudeckKoM oOiectBe”. (MbI TakiKe He cuuTaeM B
CBeTe MMeIOINUXCA AaHHBIX, UYTO CIPaBeJlJINBO yTBep:KIeHNMe o “pedieKTOPHOM
JeicTBUM B STOM SKMB3HEHHO BasKHOM Bompoce”. BrITb 00y4YeHHBIM MTHOBEHHO
pearnpoBaTh M JEeMCTBUTEJBHO IIOCTYNaTh TaK, Korza TpebyeT cuTyanus, He
ABJIAeTCA pedpIJIEKTOPHBIM JIeICTBIEM. )

Mpb! Takyke He IpM3HAaeM TOTO, YTO Pas3JIMUUA MeKAYy PYKOBOICTBOM IJIA
TIOJINLIEVICKMX II0 VICIIOJIB30BaHMIO OTHECTpPeJIbHOro opyskuda (m. 137 cynebHoro
pellleHNdA) u pykoBoncTBoM “OrHecTpesibHOE OpysKye — IpaBuJia IIPUMeHeHus”,
MIPUJIOSKEHHBIM K OIlepPaTMBHOMY IIpMKasy Komuccapa nosmimu (r. 136) u pac-
CMOTpPEHHBIM BMecTe (KakK cJjefloBaJio cfejaThb) ¢ IIpaBujamMy npuMeHeHUA Opy-
SKUA, BBIJAHHBIMM BoeHHocayskallemy F MunncreperBom oboposs! (1. 16), MmoryT
OBITH OCHOBaHMEM MJIS YTBEPIKIEHMSA, YTO HOPMa OCTOPOIKHOCTY, BMEHAeMasd B
00A3aHHOCTE BOEHHOCJIY KalllVIM, ObLJIa HeJOCTATOYHON. OTU pas3yndud 6e3 coMHe-
HIA MOYKHO OTHECTY 3a CUeT pasyMuMii B IIOATOTOBKE ¥ TPeOOBaHMAX TEX, KOMY
3TM PYKOBOJCTBa ObLIM aJpecoBaHbl, IPMHMMAs BO BHUMaHIE COOTBETCTBYIO-
IIyI0 IIpeJiBapUTeJIbHYIO IOJIOTOBKY OTUX KaTeropmii jmiy (HeobXonuMo oTMe-
TUTB, YTO, B COOTBETCTBUM C ITIOKa3aHUAMM BOEHHOCJyKalllero F, BoeHHOCTy XKa-
mye SAS ciymaloT JIEKIMM O KOHLENIMY IIPaBOBOTO TOCyZapCcTBa M HeoOXOonIM-
MOCTM OI'paHM4YMBaTh 10 MMUHMMYyMa IIpMUMeHeHMe cuiibl). MBI He IOHMMaeM, Kak
MOKHO YBUAETb B CaMMX MHCTPYKLUMAX AJIA BOEHHOCJY)KAIMX OTCYyTCTBME HOJI-
SKHOV OCTOPOYKHOCTY IIPM VICIIOJIbBOBAHNM OTHECTPEJILHOIO OPYKUA.

B cooTrBercTBMM C BTMM MBI CUMTaeM, YTO BBIBOJ O TOM, YTO CO CTOPOHBI
BJIaCTe} MMeJIM MeCTO YIIYLIEHMS B STOM OTHOIIEHMM, IIpexIioJiaraBIllye OTCYT-
CTBYEe HEOOXOMVMOJI OCTOPOKHOCTH IIPY KOHTPOJIE ¥ IIPOBENIEHNI OIlePaliy ape-
cTa, ABJIAeTCA HeODOCHOBaHHBIM.

25. OOBuHEHNMe B HapYIIEHNM TOCYAapCTBOM CBOero obasaTeJbCTBa OXpa-
HATb [IPaBO Ha "KU3HBL II0 cTaThbe 2 KOHBEHIMM ABJIAETCA YpPEe3BbIYAIHO cepbes-
HbIM. ITo IpMuMHaAM, IPMBEIEHHBIM BBIIIE, aHAJN3 00CTOATENLCTB AeJa B II. 203—
213 cynebHoro peleHus, Kak HaM KasKeTcs, He 0DOCHOBBIBAeT BBIBOZA O Hapy-
meHny cTtaTby 2. MBI CKJIOHHBI COTJIACUTLCS C MOTUBMPOBKOI U 3aKJIIOUEHUAMU
Kommcenn, nssoxeHHbBIMI B ee BCeOOBEMJIIOIIEM, TIIATEJIbHOM M JMICKJIIOYNTEJb-
HO peaJjucTM4HOM nokJyane. ITomobno Kommccum, Mpl cumraeM, 4To He ObLIO
IIPOCYETOB CO CTOPOHBI BJIACTel IIPM OpPTaHMB3alMy M IIPOBENEHNM oIlepaluy,
MIO3BOJIAIOIINX CHeJaTh BBIBOJ O TOM, YTO IIPOTUB IIOF03PEBaeMbIX Oblla IIpUMe-
HeHa c1Jjla, Hecopa3MepHas C ILIeJIbI0 3alllThl HEBMHHBIX JIIOZIell OT IIPOTUBOIIPaB-
Horo HacuymsA. Mpl cunraeM, 4To NPUMEHEHME CUJIBI, BJEKYIIell 3a coboil Jmiie-
HJe KU3HM, B JAHHOM JleJle, KaK OblI H) ObLIO NIPUCKOPOHO ee IpUMeHEHNe, He
IIPeBBIIIaeT TOTO, YTO IIPM M3BECTHBIX B TO BpPeMdA OOCTOATEIBCTBaX ObLIO “ab-
COJIIOTHO HeoOXoauMo” B BTOM cCJydae ¥ He paBHOCUJIBbHO HapyuleHuio Coenm-
HeHHBIM KoposieBcTBOM ero o6a3aTesbeTB 10 KOHBEHINIL.
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