MIOPPEN (MURRAY)
nporus COEJIVMHEHHOI'O KOPOJJIEBCTBA

Cyodeb6Hoe pewenue om 28 okmaobopsa 1994 .

RPATROE HEOPNIMAJIBHOE U3JIOsREHNE
OBCTOMATEJBCTB JIEJA

A. Ocnosnvle haxmol

Bce mrects 3asBuTesent ApnAwTeA rpaknanamu Vpaaugun. IlepBerit 3agsu-
TeJb, r-3xka Mapraper Mioppeli, u BTopoii 3aaBuTesb, I- H Tomac Mroppei, —
cynpyru. OcTasbHble deThblpe 3aaBuTesda: Mapk, Asana, Mukasmia u Pocuna —
ux netu. B coorBeTcTBYyIONIMIT Tepuos BpeMeHN B 1982 r. 3aAgBUTe M IPOKUBAIIN
BMecTe B ofiHoM goMe B Besdacrte, CeBepHasa Vpoaunus.

B nrone 1982 r. nBa OpaTta mmepBOro 3aABUTENA ObLIN ocy X eHbl B CoequHeH-
eIx IllTatax (CIIIA) 3a nmpaBoHapyllleHNUsd, CBA3aHHbIE C 3aKYIIKOM OPYsKUA IJIA
BpemeHHOIT npJaHACKON pecnydamkaHcKkol apmun (Bpemennasa VIPA).

T'-:xa Miroppelt Obl71a apecToBaHa y cebd noMma B Besdacre BoeHHOCITyXa-
myMy CyXoIlyTHbIX BO¥ick Besmkobpuranmm B 7.00 yrpa 26 mioma 1982 r. Ha
ocHoBaHUM cTaTby 14 3akoHa o CeBepHoil VMpsaHnny (dpesBblUaliHble ITOJIHOMO-
undA) 1978 r. Sra HOpMa IIperoCTaBJiAJa BOEHHBIM IIPaBO IIPOMBBOAUTHL apecT U
3ajJlep)KaHlle Ha CPOK JI0 YeThIpeX YacoB JINUII, IIOf03peBaeMbIX B COBEPIIEHUNU
IpecTyIJIeHUsA NIpM yCJOBUM, YUTO IOAO3PeHMe, BO3HUKIIee y IIPOU3BeAIIero
apecT BOeHHOCJy’Kalllero, 6b110 AobpocoBecTHbIM. CorjlacHO 3aABJIEHUSAM BOEH-
HBIX, I'-»ka MIioppeii Oblyla apecToBaHa II0 IIOJO3PEHNIO B IIPUYACTHOCTH K cOOPy
IeHer nyia npuobperenusa B CIITA opysxkua nis Bpemennoit VIPA. IToka oHa oneBa-
Jach, ObIM Pas0ysKeHbl APYyTVe 3aABUTEJM, ¥ UM OBLIO IIPEeNJIOXKEeHO cobpaTbCca
B TOCTMHOJL. BoeHHBIE B 5TO BpeMdA BHOCUJIM B IIPOTOKOJI NaHHBIE O 3aABUTEJIAX U
ux poMme. Ilocye Toro kKak r-;xa Mioppeil IBaskIbl CIIpocuiia, Ha OCHOBaHMM KaKoii
CTaTb} €e apeCTOBBLIBAIOT, BBLINOJIHABIIAA apecT BOEHHOCJy Kalllas, KalpaJl, oT-
Betuia: “Ilo 14-7 craTee”.

T'-:xa Mroppeii Obly1a focTaBJleHa B ApPMelCKIIT KOHTPOJIBHBIN EHTDP U ObLya
3aJlepsKaHa TaM Ha JBa daca Juia nompoca. OHa oTKasajlach OTBeYaTh Ha KaKue-
Jubo BoIpochl. B KaKoi-TO MOMEHT IpeObIBaHUA B I[eHTpe oHa Oblia, Oes3 ee
BeoMa U corjacus, cororpadpuposana. OHa Oblna ocBobosxnena B 9.45 Oes
IpebABJIEHN OOBUHEHNUA.

B 1984 r. r-:xa Mroppeii Bo3byauia B Bricokom Cyne mck npotmB MmunHu-
cTepcTBa OOOPOHBI, BBIIBMHYB OOBMHEHME B HeIIPaBOMEPHOM JIMIIIEHUM CBOOOIBI
U OPYTUX NeJIMKTaX, ¥ Mpourpasia AeJio.

Iloxasauna naBasu r-:xka Mroppeit u xkampaJ. I'-sxa Mroppeit npusHaJa, 4To
y Hee ObLIM KOHTAKThHI ¢ OpaThbaAMM U 4YTO oHa mobbiBasia B CIITA. Xora kampaJ
TOYHO He IIOMHMJIA coJlepKaHMe nompoca r-:xkyu Mioppeit B ApMelickoM LeHTpe,

‘ Russian case-law collection 2.p65 861 09/08/00, 15:15



862 Cbopunur pemrennit Esponerickoro Cyza mo mpaBaM deJoBeKa

OHa MOIJIa CKas3aThb, UTO Pedb IJIa O JeHbrax 1 06 AMmepure. PazbupaBmmit neso
cynba cueJl IIOKa3aHNUA KallpaJja IPaBAVBBIMIL

T'-:xa Mrioppelt mofajya aneJsIANNIO, ocllapyBas 3aKOHHOCTbH ee apecTa U
COIIPOBOKJIABIIINX €r0 AeMCTBUI. AIEJIANVOHHBIA CyJ, OTKJIOHMJ ee KaJoby B
deBpasie 1987 r., Ho paspemm eit obpatuTbea B Ilasmaty Jsopnos. Ho u Tam B
Mae 1988 r. nmeJsio pemmsock He B ee IOJIb3Y.

3akon 1978 r., B COOTBETCTBMM C KOTOPBIM OblLyla apecToBaHa r-;xa Miopperii,
ABJIAeTCA YacTbI0 3aKOHOJATeJIbCTBa, BBefeHHoro CoenuHeHHbIM KopoJieBcTBOM
B Ilesiax 60opwObI ¢ TeppopusmoM B CeepHoit Vpnmangun. Cratba 14 6blya 3aMe-
HeHa B 1987 r. HopMoOIi, KoTopasA ycTaHaBJIMBaJjla, YTO apecT AOJKEH IIPOU3BO-
JIUTbCA 110 000CHOBAHHOMY II0JI03PEHMUIO.

B. Pa36upameascmeo ¢ Komuccuu mo mpasam ueaosexa

1. B sxaiyobe, omannoit B Komuccuio 28 cenrabpa 1988 r., r-ska Mioppeit
3adABUJIA, UTO ee apecT U 3aJiepyKaHue AJIA Jolpoca HapyUIMJIM CTaTbio 5 1L 1 u
2; 4TO coxXpaHeHNe cleJIaHHOV cpoTorpadpmm, a TakyKe JAHHBIX O 3aABUTEJILHIIlE
ABMUJIOCH HapyILIEHNMEM ee IIpaBa Ha yBasKeHNe JIMYHON KUBHU COIJIaCHO cTaThbe 8.
OcrasibHble IATH 3aABUTeJIENl yTBEpPsKAaJM, YTO IIPOM3OIIIIO HapylIeHMe cTa-
TeM 5 1. 1, 2 B pesysbTaTe TOTO, YTO OT HMUX NOTPeOOBaJIM HaAXOAUTHCS B Tede-
HMe TIoJIydaca B KOMHaTe UX JoMa, IIOKa IIePBbI 3aABUTeJb cobupaJsach, YTOOLI
IIOKMHYTb JOM BMecTe ¢ BoeHHBIMK. OHM TakKKe yTBepsKJaJM, UYTO 3aINCh U
XpaHEeHNe OIIpeJleJIeHHbIX JJaHHBIX 00 MX JIMYHOCTAX, HAIpUMep, MMEH ¥ CTelleHU
poZCcTBa € IEPBBIM BasBUTEJIEM, HAPYIIMJM MX IIPaBO Ha yBasKeHMe JIMIHOM
JKUBHM IIo cTaThe 8. Bce IlecTepo 3afABMJIM, YTO BTOP’KEHME BOEHHBIX B JIOM U
ero oOBICK He COBMECTMMBI C MX IIPaBOM Ha yBasKeHMe MX JIMIHON VM CeMelHO
SKVBHY, HEIIPYKOCHOBEHHOCTH SKMJIMIIA COIJIACHO cTaThbe 8 KoHBeHIMM; M YTO, B
HapyIlleHMe cTaTby 13, B HaIMOHAJIBHOM 3aKOHOJATeJIbCTBe He CYyIIecTByeT 3d-
(beKTUBHBIX CPEJICTB IIPABOBOJ 3aIlIVTHI B OTHOIIEHN) BBIIIEIIEPEUNCIIEHHBIX Ka-
J106 Ha HapyllleHMe IIpaB, NIPVBHAHHBIX KOHBeHIMEIL

2. Komucensa obpasusa 10 gexabpa 1991 r. o npmeMJseMocTy BceX 3KaJiobd
IIepBOTrO 3afABUTEJIA, a TaKiKe ’KaJjloObl OCTAJIbHBIX 3afABUTeJIE) IO cTaTbe § B
CBfABM C BTOPYKEHMEM ¥ OOBICKOM ceMelHoro sxkmymina. Jpyrue sxajiobbl OBbLIN
00bABJIEHB! HENPUEMJIEMBIMIL.

3. B cBoem pmokgaze ot 17 dpeBpasia 1993 r. Komucceusa Bblpasuia cilenyiolilee
MHEHJE!

— B JleJle NIepBOTO 3aABUTEJA MMeJO MeCTO HapylleHMe cTaTbu 5 I 1
(omMHHAAIIATE TOJIOCOB IIPOTUB TPEX), II. 2 (HecATb ToJIOCOB IIPOTUB UeThIPEX) U
. 5 (OOMHHAAIATH IOJIOCOB IIPOTUB TPEX);

— HapylIlIleHus cTaTby 8 He ObLIO (TPMHALLATL IOJIOCOB IIPOTUB OJIHOTO);

— HeT HeoOXOIVMMOCTY PacCMaTPMBATD KaJlo0y IIePBOro 3aABUTEJNA 110 CTa-
Tbe 13 Ha OTCYTCTBME CPEJICTB IIPaBOBOJ BaAIWTHI IIPY apecTe, 3aflepsKaHUM U
HecoOoOIIeHN MPUYNH apecTa (TPUHAAIATE TOJIOCOB IIPOTUB OJIHOIO);

— B JleJIe IIEPBOTO 3afABUTEJIA CTaThA 13 He ObLla HapyIlleHa HU B TOM, YTO
KacaeTcs BTOPXKEHMA ¥ OObICKa ee »KMJMINa (eAMHOTIJIACHO), HY NP ee poTorpa-
dpupoBaHUM U XpaHeHUN poTorpacpuy U JaHHBIX O ee JUYHOCTU (IeCATh I'oJIOCOB
MIPOTHB YETBIPEX).

Hemo 6v1710 Tepenano Kommccueit 8 Cyn 7 ampesa 1993 1.
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N3BJEYEHUE N3 CYAEBHOI'O PEHNIEHNA

BOIIPOCHBI IIPABA
I. OOt moaxoxn

47. Majobsl 3adABUTeJIE)l CBABAHBI C apPecTOM U 3allepiKaHNeM BOEHHBIMU
IIePBOTO 3aABUTEJIA B COOTBETCTBUM CO CIIEeI[/aJIbHbIM yTOJIOBHBIM 3aKOHOJATeJIb-
CTBOM, IIPMHATBIM B LieJIAX OOpPLOBI ¢ TeppopucTudeckuMu axkrtamu B CeBepHOII
Upnaunun. Kak oTMeuajsioch B HECKOJBKUX NpeAblAyInnx pelneHnax Cyna, KaMm-
IaHKUA TeppopusMa, pasBasaHHadA B CeBepHolt VpyaHaAuy B MOCJIeSHIOI YeTBEPTh
BeKa, IpMBeJia K I0TePAM YeJIOBeUEeCKUX JKU3HeN U cTpafaHUAM (CM. II. 35 BBIIIe).

Cyn He BMANT NIPUYMH OTKa3bIBATBCA OT OOIINMX IMPUHIIUIIOB, KOTOPBIX OH
IpuaepskuBajicd paHee Npu pas3bupaTesbCTBe JleJl aHAJOIMMYHOTO XapaKTepa.
IlosTOoMy HIpM TOJIKOBaHUM ¥ IIPUMMEeHEHMUM OTHOCAIIMXCA K AeJy cTaTell KoHBeH-
nuM HajJleskalllee BHUMaHMe JOJKHO OBITH yJeJleHO ocoOOMy XapaKTepy Tep-
POPUCTUUECKUX IIpPecTyIJIeHuit, yrpose, KOTOPYIO OHU IPeACTaBIAIT IJA Oe-
MOKpaTH4YeCcKoro oOIIlecTBa, ¥ Upe3BbIYAllHOV IIPUpOJie Mep IIo Oopbbe ¢ HUMU
(cm. inter alia pemrenue mo gexy Poxrca, Kamnbesna n Xaprim or 30 aBrycra
1990 r. Cepua A, 1. 182, c. 15, m. 28, rme ynmoMuHaeTcs pelleHUe IO JeJy
Bpoyrana ot 29 Hoa6psa 1988 r. Cepusa A, T. 145-B, c. 27, m. 48).

II. O npeanmonaraemom HapymeHun cratbu 5 n.l Koasenmun

48. Ilepsrlli 3aABuUTeNb, I-sxka Mapraper Mrioppeil, yTBepakaaja, 4To ee
apecT U 3aJleprKaHle BOEHHBIMM IIPEACTaBJIAIOT co0oil HapyIlleHnue cTaTby 5 I 1
KonBeHnuyu, xKotopad IpegycMaTpUBalOT:

“KaskOpIil 4eJIOBEK MMeeT IIPaBO Ha CBOOOAY ¥ JIMYHYIO HEIIPUKOCHOBEH-
HocThb. HUKTO He MoKeT OBITBH JIMIIIEH CBOOOJBI MHAaYe, KaK B CJIEAYIOINUX CJIyda-
AX U B IOPALKe, YCTaHOBJIEHHOM 3aKOHOM:

(c) BaKkoOHHBIN apecT MM 3ajeplKaHNe Julla, IPOU3BeJeHHOe C TeM, YTOOBI
OHO IIPEeJICTaJI0 Ilepesi KOMIIETEHTHBIM CyZeOHBIM OPraHOM II0 0OOCHOBaHHOMY
II0ZIO3PEHNIO B COBEPIIEHNY IIPaBOHAPYIIeHN...”

A. 3axonnocms apecma

49. IlepBblil 3aABUTENL He OCIlapyBaJia, UTO €e apecT U 3alepiKaHne ObLI
IIPOBeJZIEHbI B COOTBETCTBUM C AelicTByronmM npaBoM CeBepHoil Vpsauaum u He
IpoTuBOpeYaT popMyJjie B MOPAAKE, YCTAaHOBJIEHHBIM 3aKOHOM cTaTby 5 1. 1.
OpHako “00OCHOBaHHOTO MONIO3pPeHNA” B COBEPIIEHUNM IIPECTYIJIEHUA He ObLIO, U
IleJIb ee apecTa ¥ IIOCJEeNYIOLIEero 3aleps:KaHusa He COCTOAJIa B TOM, YTOOBI OHa
IpezicTajia Iepesi KOMIETEHTHBIM CyZleOHBIM OPraHOM B COOTBETCTBMM CO CMbIC-
JoMm ctaTby 5 1. 1 (c).

B. “O6ocnosannoe nodospenue”

50. I'-sxa Mroppeit Obl1a apecToBaHa 1 3aflepskaHa B Uy cTaTbu 14 3akoHa
1978 r. (cm. m. 11 m 12 BrIIIE). OTa HOPMAa, COIJIACHO TOJIKOBAHMIO HAIIMOHAJIBHBIX
CyZoB, IpefocTaBJiAJa BOEHHBIM [IPaBO apecTOBBIBAThH U 3aJepPiKMUBaThb JINMII, IIO-
JlospeBaeMbIX B COBePIIEHUM INpecTyIJIeHNs, IpU ycJoBuu inter alia, 4To BoeH-
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HOCJIYSKalllil, BBITIOJIHAIOIINI apecT, neiicTByeT godpocoBecTHo (cM. 1. 36 u 38(b)
BhIlle). PaKT, YTO BO BHyTPEHHEM 3aKOHOJATEJBCTBE B TOT IIEPUOJ CYIIECTBO-
BaJI JIMIIb BTOT, IO CYIIECTBY, CYObeKTUBHBI KPUTEPUil B JaHHOM JeJe MMeeT
3HaveHNe, HO He pelnaiolnee: 3agada Cyzila COCTONT B yCTaHOBJIEHMM, ObLI Jn
cobarozieH OO'beKTUBHBIN KpuTepuil “oboCHOBaHHOIO IOAO3pPeHMA”’, IMpPeyCcMOT-
PEeHHBIN cTaTbell 5 1. 1, B KOHKPETHBIX 00CTOATEJILCTBAX JaHHOTO JeJa.

51. B cBoeM pellleHUI IO BBIIIEYIIOMAHYTOMYy neny Poxca, Kammnbesn u
XapTan, KoTopoe KacaJloChb apecToB, IIpou3BelleHHbIX noJsmiuelr CeBepHolt Up-
JAaHAUY II0 aHaJIOTM4YHOM cTaThe 3akoHa 1978 r., Cyn KoHCTaTMpOBaJl CJIEAYIO-
miee (c. 16—18, m. 32 u 34):

“ObocHOBaHHOCTBL” TOJO3PEHNUA, B COOTBETCTBUM C KOTOPOI JOJIKEH IIPOU3-
BOAUTBCA apecT, COCTaBJAeT BasKHYIO 4acTb rapaHTUM, yCTaHOBJIEHHON B CTa-
Tbe 5 . 1 () IPOTMB NIPOUBBOJILHOIO apecTa U 3allep:KaHuUA.. “0DOCHOBaHHOe
rofo3peHne” IpeanosaraeT Hajm4uMe PaKTOB MJIIM MHAPOPMAalNY, KOTOPhle yOerK-
JaloT O0BEeKTMBHOTO HabJronaTejid, YTO, BO3MOJKHO, COOTBETCTBYIOIIee JIUIIO
COBepIIMJIO IIpaBoHapylleHne. OgHAKO TO, YTO MOXKET CUMTaTbCcA “0OOCHOBaH-
HbIM”, JIOJIXKHO OIIPEeNIeJIATLCA C yUeTOM BCeX 0OCTOATEJIbCTB.

B sTOoM miaHe TeppopMcTMUecK)e NPeCTyIJIEHMA NOoNafal0T B OcoOyH Ka-
Teroputo. JI3-3a cyIIecTBYIOIIEro PUCKa YeJOBEUYECKUX KePTB U CTPaJaHUil IIo-
JunuA obsAsaHa NelCTBOBATH CaMbIM CPOYHBIM 00Pas3oM IIO IIOJIyYeHUM JI00oii
VHGOpManuy, BKJIOYAsA MH(POPMAIMI0 M3 CeKPeTHbIX MCTOYHMKOB. Kpome TOroO,
BO3MOXKHO, UTO IIOJIMIMM YacTO IMIPUXOAUTCSA apeCcTOBbIBATh I10JI03peBaeMoro Tep-
popucTa Ha OCHOBaHMM MHOPMaIMM, KOTopas fABJIAeTCA HalleKHOM, HO He MO-
’KeT OBITh PacKpBITa M0J03PeBaeMOMY MJIM IIPE/ICTaBJIeHa B CyZe B IOATBEP K-
JleHle oOBMHeHNs 6e3 co3fgaHMA yrposbl AJIA MCTOYHMKA MHPOPMAIINIL.

.BBUAY TpyZHOHocTeli, paccienosanua B CesepHoii Vpsmanaumu mpecTymyieHnit
TEPPOPUCTUUECKOTO XapaKTepa U IIPUBJIEUEHUIO 3a HUX K CyAy, “oDOCHOBaH-
HOCTB” TIOIOBPEHNs, OIIPaBIbIBAIOIIETO TaKle apecThbl, He BCeTza MOXKeT OIeHM-
BaTbCHA II0 TeM Ke KPUTepUAM, KOTOpble IPUMEHAIOTCA IJIA OOBIYHBIX IIPECTyII-
Jennii. Tem He MeHee, 0cOOBINl XapaKTep Mep B OTHOILIEHUM TEPPOPUCTUUECKUX
IIpecTyIJIeHUI He MOXKeT OIpaBJaThb TaKoe TOJKOBaHMe IOHATUA ‘obocHOBaH-
HOCTB”, KOTZla ITIOAPBLIBAETCS CYTh apaHTUM, YCTaHOBJIEHHO} B cTaThe 5 IL 1 (c).

Koneuno, cratba 5 n. 1 (c) KoHBeHIMM He NOJIKHA HPUMEHATHCA TaKUM
obpasoM, 4TOObI co3/aBaTh Hecopa3MepHBbIE TPYIHOCTM Ha IIyTM IIOJMI[EICKUX
OpraHOB TOCYlapCTB-yYaCTHUKOB K OCYIIECTBJIEHNIO 3(p(PEeKTUBHBIX Mep II0 IIPo-
TUBOJIEJICTBIIO OPTaHN30BaHHOMY TepPopuaMy... OT rocyiapcTB-y4acTHIKOB HEJIb35
TpeboBaThb NOKa3aTeJbCTB 0O0CHOBAHHOCTM IIOJ03PEHN A, OIIPaBIbIBAIOIIEr0 apecT
IIoZ03peBaeMoro TepPpPOpPUCTa, IMyTeM PacKPBITUA KOH(MUAEHIMAJIbHBIX MCTOYHI-
KOB OOBMHUTEJIBHON MH(OpPMaIMM MM Jaske (PaKTOB, YKa3bIBAIOIIMX Ha TaKue
JMICTOYHUKN UJYM KOHKPeTHbIe JMYHOCTMU.

Tem He MeHee Cyn HoJKeH MMeTb BO3MOYKHOCTb YCTAaHOBUTB, COOJIIOZEHO
JI cyliecTBo rapaHTuu craTby 5 I. 1 (c). OTclozma cienyer, 4TO roCcynapCTBO-
OTBETYMK 00A3aHO IIPeJCTaBUTb II0 KpaliHell Mepe HEKOTOpble (PaKThl MJIM WMH-
dopmanyio, KoTopsle Moram 6bl yoenuts Cyn B TOM, YTO JaHHOE JIMIIO OOOCHO-
BaHHO II0Z]03PeBaThCA B COBEPIIEHNUN IIPeJIIoJiaraeMoro MpecTyIIeHNAa. OTO TeM
GoJsiee HeoOXOMMO, KOTZa, KaK B JAHHOM CJIydae HallJOHAJILHBI/ 3aKOH He Tpe-
OyeT 1 ycTaHaBJMBaeT Oojlee HUBKUII IOpor 0OOCHOBAHHOCTM IIOJO3PEHUA, TOBO-
pA JMIIb 0 JOOPOCOBECTHOM ITOJIOBPEHUIL.

Ha ocHoBannm obcroaresnseTs Toro nejya Cyz mpuiies K BbIBOAY, UTO, XOTS
apecT Tpex s3adABUTeJIell M UX 3ajepsKaHMe, OJIMBIIIeeca COPOK dHeThIpe daca,
COPOK dYeThIpe yaca IIATb MUHYT U TPUALATH YacoB IATHAAIATb MUHYT COOTBET-
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CTBEHHO, U OBbLIM OCHOBaHBI Ha IIOJIO3PEHUM HUBKOro mopora, IIpaBuTesibCcTBO He
IIpefCTaBUJIO OCTATOYHO NIOIIOJIHUTEJIbHBIX NaHHBIX NIJIA BbIBOZA, UTO IIOO3pPe-
HHe ObLIO OOOCHOBAHHBIM B cBeTe cTaTbu 5 IL 1 (¢) (Tam »Ke, c. 18, . 35).

52. B HacTosameM nese IIpaBuTesbCTBO 3asBMUIIO, YTO HA OCHOBaHUM MHQOP-
Mally U3 HaJesKHOTO, HO CEKPETHOTO MCTOYHMKA Y BOEHHBIX CYIIIECTBOBAJI Bec-
KIe ¥ KOHKpeTHble IPUYMHBI II0J03PeBaTh, UTo Ir-3ka Mrioppeii Oblya IpuyacTHa
kK cbopy cpencTB 1A TeppopucTudeckux Iejeit. OgqHako “ocHoBHasa” MHoOpPMa-
Iy, MMoJIydeHHas TaKuM obpas3oM, He MOIJla ObITH pacKpbITa, YTOOBI He ITOCTa-
BUTHb IIOJ YI'PO3Y SKMU3Hb U JIMYHYIO O€30I1aCHOCTh HEeKOTOPBIX Jiogeil. Ilo MHeHNUIO
IIpaBurtennctBa, Cyz, pelras Bompoc 00 000CHOBAHHOCTM IIOLO3PEHUA, HOJLKEH
YUUTBIBATH 3TO 00CcTOATeNbCTBO. OHO TaK)Ke yKasaJlo Ha PAN OPYrux (pakToB,
KOTOpble MOTYT HIOATBEPIUTDH, XOTA UM KOCBEHHO, 0DOCHOBAHHOCTH IIONOBPEHMU,
OTMETUB, B YaCTHOCTH, IIPEXKJE BCEro (paKThl, YCTAHOBJEHHbIE HaIIMOHAJIbHBIMU
cynmaMy B XoJle pas3ObupaTesbCTB II0 MCKaM I-»ku Mioppeil, HejJaBHee oCy»KJIleHlUe
ee OpatbeB B CIITA 3a mpecTymjieHKe, CBA3aHHOE C 3aKYIIKOV OpYKuUA OJiA Bpe-
meHHOIT VIPA, ee coberBeHHbIe Toe3nky B CIITA 1 KOHTaKTBI TaM € OpaThbAMMU (CM.
BblIllle, ocobenHo 1. 10, 19, 24, 25, 28 u 29). IIpaBUTeSBLCTBO CUUTAET, UYTO BCE
5TO BMeCTe B3dATOe JaeT NOCTATOYHO (PAKTOB M MH(popMalyu, 4ToObI II03BOJUTH
00 BEKTBHOMY HaOJIIONIATENIO0 CUUTATh, YTO II0 OOCTOATEJIbCTBAM Jlejla UMEIOTCH
OCHOBaHMA NJIA nomospeHud. Jlwoboit mapyroit BeiBox Cyza, nmo mMHeHuio IIpasu-
TeJbCTBA, YpeBaT 3aIPeTOM JJI COOTBETCTBYIOIIMX OPraHOB Ha IIPOM3BOJICTBO
apecTa Juila, IIO03peBaeMoOro B TeppopuaMe, Ha OCHOBaHUM HaJeXHOI, HO
[IPeUMYIIeCTBEHHO CEKPETHOV MHQpOPMaIUy ¥ He MO3BOJIUT STUM OpraHaM IIpu-
HUMaTb 9PEeKTUBHbIE MepPbl IJIA IIPOTUBOLENCTBUA OPraHM30BAHHOMY TeppO-
pusMmy.

53. Ilo MHeHMIO mepBolt 3aaABUTeJIbHMIBI, [IpaBUTeNILCTBO He IIPesCTaBUIIO
JocTaTo4YHble (PAaKThI, IO3BOJAIIINE opraHaM KoHBeHIUN chesylaTh BBIBOABI, YTO
IIoZIo3peHNe, CTaBIllee NIPUUNHON ee apecTa, OBLIO 0OOCHOBAHHBIM MJIM YEM-TO
GoJbIMM, YeM JMUIIbL “IoOpocoBecTHoe” IMoA03peHNME, KOTOpoe TpebyeTcsA IO
3akony CeBepnoit Vpaaunun. Kax u B gmesne Poxca, Koamnbenna u Xaprtin,
pPasbACHEeHUA co CTOPOoHBI IIpaBUTesbCTBA He OTBeYaJ MUHMUMAJIBHBIM KpUTe-
pPuUAM, IpeyCMOTPEHHBIM B cTaThe 5 II. 1 (¢), AJiA yCTaHOBJIEHUA 0O00CHOBAHHOCTH
ee apecta U 3aJepskaHudA. [IpuyumHbl, Tpu3BaHHbIe 00BACHUTL HEPAaCKPLITHE JC-
TOYHMKOB MH(MOPMaINY, He ABJIAITCA afleKBaTHBIMY UJIM NeliCTBUTEJbHBIMI. Pan
06CTOATENILCTB BbIBbIBAET COMHEHIE B 00OCHOBaHHOCTY 0OBMHeHUA. Tak, ecym ObI
TI0ZIOBPEHMEe OeICTBUTEIbHO ObLJIO TaKOBBIM, ee apecT OblI Obl IpoM3BeZleH He
Ha OCHOBAHUM IIOJTHOMOYMII Ha OCYIIECTBJIEHME YeThbIPeXUaCOBOTO 3aJlepPsKaHUA
mo cratbe 14 3axoHa 1978 r., a Ha OoCHOBaHUM OoJiee IIMPOKUX ITOJIHOMOYNIL,
JIOIIPOC IIPOU3BOMAMJICA OBbI ITOJINIIMEN, & He BOEHHBIMM; He TPaTUJIOCh ObI BpeMsd
Ha cOOp JaHHBIX O €e JIMYHOCTU U ee poTorpadpUpoBaHye; ee AOIPOC AJIMUICA OBbI
bosiee omHOTO Haca M MATHAAUATY MUHYT, ee NOMPAIUIMBAJIX Obl O IIPUYIACTHOCTU
K IIpeAnoJiaraeMoMy I[IPaBOHapPYIIIEHNIO, & He TOJBKO 0 ee O6paTbax B CIIIA; ee
openynpenuyy 06bI 0 BO3MOYKHOCTY MCIIOJIb30BaHUA CKa3aHHOI'O €l0 IIPOTUB Hee.
OrBeuas IIpaBUTeLCTBY, OHa YTBepiKJaJia, YTO HAIMOHAJIBHBIE CYAbI MCCJEIIO-
BaJIM BoIIpoc He 00 0ObeKTUBHOV 0DOCHOBAHHOCTU IIOJO3PEHU:A, a 0 CyOBeKTUB-
HBIX IIOMBICJIaX BBIIIOJIHABIIEN apecT BOeHHOCJysKalllell, kanpaJa D.

54. Komuccua cumuraeT, 4TO pas3bACHeHUA IIpaBuTeJbCTBA 10 HACTOAIIEMY
JleJly CYIIEeCTBEHHO He OTJIMYAIOTCA OT IIPeJiCTaBJIEHHBIX N0 meny Poxrca, Komi-
b6esra u Xapran. OHa nmpuna K MHEHUIO, YTO IIOMMMO POJICTBA C OCYsKIEHHBIMU
O6paTbaAMM He OBLIO NMPUBENEHO HUKAKUX MOIKPEIIAIINNX 3aKPbITYI0 MHGpOpPMa-
LU0 O0OBEKTUBHBIX JI0Ka3aTeJIbCTB B MOATBEPIKAEHME II0JI03PEHNA, YTO IIePBIN
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3aABUTeJb OBLI IpuUYacTeH K cOopy JeHer ¢ I[eJIbI0 NPUOOPEeTEeHNs OPYXRUA A
Bpewmennoit VIPA. CorsacHo BeiBogy Komucenn, 3Toro HeZJoCcTaTOYHO, YTOOBI YI0B-
JIeTBOPATb MMHUMAaJbLHOMY KPUTEPUIO, YCTaHOBJEHHOMY B cTaTbe b5 1. 1 (c).

55. Uto Kacaerca crenenn “momospeHusa”’;, To Cyz mpeikzie BCEro XOTeJ ObI
OTMeTUTh, YTO, KaK yKa3aHO B ero pelleHuu 1o neiny Bpoyean u Opyeue, “cra-
TbA 5 m. 1 (c) He mIpenmojaraeTr, 4YTO CJIeICTBeHHble OPraHBbI JOJXKHBI MMETb
JlOKas3aTeJIbCTBa, JOCTATOYHBIE NJIA IpelbABJIeHUA OOBMHEHMUS JiMOO B MOMEHT
apecta, Jub0 B IIepuoy, colepsKaHuA Iof cTpaskell. Takue noKasaTeJsbCTBa, BO3-
MOJKHO, HeJIb3dA OBLIO MOJIyYUTh MUJIM Ke IIPeACTaBUTb B cyJe, He IofBeprad
OIIACHOCTM JKUBHb APYIUX Jiuiy’ (CM. BBIIIEYIIOMAHYTOe pelleHne, c. 29, m. 53).
Ienbio gompoca Bo BpeMsdA 3allepsKaHNUdA, COIJIaCHO cTaTbe 5 1. 1 (c), ABJIAeTCA
JaJibHelilllee IIPOABUsKEHME YTOJOBHOTO paccjelloBaHNs IIyTeM IMOATBEepP KIAeHM
UM yCTPaHEHUS KOHKPETHOTO ITOJ03peHMs, 0OOCHOBBLIBAIOIIETO apecT; BbI3bIBa-
IoIye MoAo3peHMe (PaKThl ellle He JIOCTUIJIM TaKOro YPOBHSA, KOTOPBI Heobxo-
IUM JJIA OCY'KIEeHUA WM Jaske NJA NpelbABJIEHNs 0OBUHEHUA, KOTOpoe IIpoyc-
XOOUT Ha CJIeAYIOIleM 3Talle yTOoJOBHOTO IIpoliecca.

56. IIpooJIsKUTeJIbHOCT CPOKa JIMIIIEHUA CBOOOABI TaKiKe MOXKeT OBITh Cy-
IIIeCTBEHHBIM (paKTOPOM MJIA OIIpelieJIeHNA HeoOXOAVIMOIN CTeINleHM IO[O03PeHNA.
Cpok 3aziepsKaHNsA, NOIYCTUMBI 10 cTaThe, Ha OCHOBaHUM KOTOPOI OblLIa apec-
ToBaHa r-:ka Mioppeii, a MMeHHO N0 cTtaThe 14 3akoHa 1978 r., OBLI orpaHMYeH
MaKCUMYM 4YeTbIPbMS YacaMI.

57. Yo KacaeTcAa HEIIOCPEICTBEHHO “000CHOBAHHOCTM IIOZO3PEHMA, TO IIPUH-
LUIIbI, U3JIOKEHHbIe B pellleHny 1o feiy Poxca, Komnbesna u XapTiam, HOJK-
HBI OBITH IIPMMEHEHBI ¥ B HACTOAIIEM JieJle, XOTdA, KaK yKa3aHO B TOM PeIeHNN,
HaJIM4Me MJIM OTCYTCTBME ODOCHOBaHHOTO IIOZIO3PEHMS B KOHEUHOM CUeTe OIIpe-
JleysgeTca B KasKJOM Ciydae KOHKPETHBIMM OOCTOATEJbCTBAMIL.

58. IIpesxne Bcero Cyn xoTej Obl IIOBTOPUTBH, YTO IPUBHAET, UYTO MCIIOJIb-
30BaHMe KOH(MMIeHIIaJIbHON MHOPMalM ABJIAETCA BasKHBIM dJIeMEHTOM B 60pbbe
C TeppOpM3MOM U YTPO30ii, KOTOPYIO OH IpeJcTaBJAeT AJIA *KUBHU IPakIaH U
JleMOKpaTHdecKoro obilecTBa (CM. TaksKe pellleHMe IIo aeyy Kaacc u 0pyzue oT
6 centabpsa 1978 r. Cepua A, 1. 28, c. 23, n. 48). OgHaKo 5TO He O3HaUYaeT, UTO
cJIeZICTBEHHbIE OPraHbl MMEIOT II0 CTaThe 5 KapT-OJIaHINI Ha apecT Iofo3peBae-
MBIX B IPMYACTHOCTM K TePPOPUBMY C IIeJIbI0 JoIlpoca BHe 3(P(PeKTUBHOIO KOHT-
PoOJIA HallMOHAJBHBIX CYJZIOB MJM opraHoB KoHBeHnun (tam ke, c. 23, m. 49).

59. IIpuMeHNUTENIBHO K HaCTOAILIEMY JeJy HeCOMHEHHBIMM (PaKTaMM MOSKHO
cuuTaTh KaMIaHMio Teppopusma B CeBepHolt VIpsanauy, MHOTOUMCIJIEHHbIE XKep-
TBBI, K KOTOPBIM OHa IIpMBeJla 3a IpOIIeAllNe T'oAbl, M aKTUBHOe ydacTue B
aToit kaMmmnaHuu Bpemennoit JIPA. Cyzn Takske corjlaceH ¢ TeM, YTO IIpaBoO Ha
apecT, IaHHOe BOeHHBIM cTaTbell 14 3akona 1978 r., mpencraBiseT coboit bona
fide monbITKy meMokpaTudecky nsbpanHoro IlapsiaMeHTa IIOaBUTh TEPPOPUM B
paMKaX BepXOBEHCTBa IIpaBa. ToT (paKT, UTO CTaTbU IIPUMeHABIIerocad 3aKoHa
6b1iM M3MeHeHBI B 1987 1. B pesyJsbraTe NokJyana Delikepa B TOM CMBICJE, YTO
apecT NOJIKeH IIPOU3BOAUTCH II0 000OCHOBAHHOMY, a He IIPOCTO “IobOpocoBecTHO-
My” IIOJO3PEeHNI0, He MeHAeT CKas3aHHOTo (CM. II. 37 BBIIIE).

Cyn, cooTBeTCTBEHHO, TOTOB OTHECTHUCH C OIIpeJleJIEeHHBIM JIOBepUeM K 3asB-
JeHuio IIpaBuTesbCcTBa-OTBETUMKA O CYII[eCTBOBaHUM HaJeKHOM, HO KOH(UIeH-
HMaJIbHO MH(OPMAaINY, 000CHOBBIBAIOIIE ITOJ03PEHNEe B OTHOIIIeHNH I'-Kku Miop-
peri.

60. CorylacHo pelrrenntoo mno neyy Poxca, Kommnbesnna u Xaptmm, IIpaBu-
TEeJIbCTBO-OTBETUMK JIOJIPKHO OBIJIO JIOIIOJHUTEJIBHO “IIPECTaBUTh IO KpaliHen
Mepe HEKOTopble (PaKTbl MJIM MHMOPMaIMIO, KoTopad Morjaa 0wl ybenuts Cyg,
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YTO apecTOBaHHOE JIMII0 OOOCHOBAHHO II0JIO3PEBAJIOCH B COBEPIIEHNY BMEHAEMO-
ro eMy B BUHY IIpaBoHapylleHua” (cM. II. 51 BrIllle). B manHOM ciydae, B OTJIM4dMe
oT gesa Poxca, Komnbenn n XapTian, opraHbl KOHBEHIIMN MMeJIM BO3MOYKHOCTH
03HAKOMUTBCA C pesyJabTaTaMy NPoBepKM (haKTOB U yTBep:kAeHUN r-»xu Miop-
pelt HalMOHAJIBHBIMU CyZaMI B XoJie BO3OYy KIeHHBIX €10 IPaskJaHCKUX IIPOI[eCCOB.

61. Hesb34a MCKJIIOYATh, YTO BCe MJIM HEKOTOpPbIE U3 JOKa3aTeJbCTB, IIpUBe-
JeHHBIX B HaI[MOHAJIbHBIX CyJZlaX B IOATBEP)KIeHMe pPeasbHOCTY MOM03peHMsd, Ha
OCHOBaHMM KOoToporo ObLla apecToBaHa r-ska Mioppeli, COXpaHAIOT 3Ha4YeHNe JJIA
pellleHusA BoIlpoca O ToM, OBLJIO JiM Iofo3peHMe “oOoCHOBaHHBIM” B CBeTe CTa-
o1 5 1. 1 (c) KouBennun. JocroBepHOCTh U bona fides momo3peHns: COCTaBIISIOT
ONVIH U3 HeOOXOAVMBIX 3JIEMEHTOB 000CHOBaHHOCTI.

IIpn pacemoTpernu npebABJIeHHbIX -3¢0l Mioppeit MunucTepcTBy obopo-
HBI I'Pa’KJaHCKO-IIPaBOBBLIX TPeOOBaHMI, CBABAHHBIX C HEIIPaBOMEPHOCTBIO JIMIIIEe-
HUA cBoboxbl, cynbsa Beicokoro Cyza, 3aciyliaB ITOKa3aHUsS CBUIeTeJell 1 olie-
HUB UX JOCTOBEPHOCTb, IPUIIIEJI K BbIBOAY, UTO I'-ika Mrioppell NeliCTBUTEJIbHO
IIoZlo3peBaJlach B IIPUYACTHOCTY K cOOPY CpencTB A 3akynky opyskua B CIITA
g Bpemennoit IPA (cum. . 24 Beimre). Cynba NoBepuJI IOKa3aHUAM BOEHHOCIY-
sKalllelf, TPOUBBOAMBIIEN apecT, Kamnpasy D, KoTopas Oblia oxapaKTepu3oBaHa
KaK “sABHO YeCTHBI cBumeTe Nb” (cM. 1. 11 u 24 Boie). Xorda goupoc B ApmeiicKoM
LIeHTpe IIPoMCXOoAMJI II0 BpeMeHU II03[Hee, YeM apecT, IocJe[0BaTeJIbHOCTh
BOIIPOCOB IIPM JIOIIpOCe, TI0 MHEHMUIO CyAbM, TaKiKe IMOATBepPsKJaeT BBIBOJ, YTO B
COBepIIeHN) KOHKPEeTHOIo IpecTyIJIeHNus Nofo3peBaJjach UMeHHO r-:ka Mioppeii
(cm. 1. 14 u 25 BoIIIE).

62. 3a HecKoJIbBKO HeJNleJb Oo0 apecTa r-:xku Mioppell nBa ee 6paTa ObLIM
ocy:kneHbl B CIITA B cBA3K ¢ 3aKynKoil opysxkua nya Bpemennoit JIPA (cm. 1. 10
Boille). CBunerenbcTBya B Bricokom Cyne, oHa IonTBepAmJia, YTO BO BpeMsd
npebsiBauAa B CIIIA n y Hee ObLIM KOHTaKTBHI ¢ OpaTbAMM (cM. 1. 19 BbImIe).
ObcToATesbCTBa JleJI OCYKIEHHBIX OpaTbeB CBUAETEJBCTBYIOT O COTPYyIHMUE-
cTBe ¢ “Hafe)XHBIMMU JioabMu”’, mposkusatomumu B Ceseproit VMpsannnn.

63. YunTeiBasd obbeM NaHHBIX, ITOJYyYeHHBIX Ha JMCXOJHOI CTaguy, U ocobble
CJIOYKHOCTM paccJleloBaHMUs TeppopucTHieckux npectymnienuii, Cyn, B cseTe
BCeX BBIIIEN3JIOKEHHBIX COO0OpaskeHNil, CUUTaeT, YTO MMeJOCh OCTATOYHO haK-
TOB ¥ MH(oOpMalmuu, AaBaBIINX OOBEKTUBHBIE OCHOBaHUSA IIOO3PEeBAThb I-IKY
Mioppell B IPeCcTyIIHOM COydYacTNM, BbIpasMBIlIeMcA B cOope cpencTs A Bpe-
meHHOI JIPA. IlosToMy Ha OCHOBaHUM KOHKPETHBIX OOCTOATEJBCTB HACTOAIIETO
nena Cyn cumraeT, uTo r-:ka Mioppeii Oblyla apecToBaHa M 3ajlepskaHa Io “o0bo-
CHOBaHHOMY IIOJIO3PEHNIO” B COBEPIIEHNMM YTOJIOBHOTO IIPECTYILIEHNUS 10 CMBICIY
cratbu b m. 1 (c).

C. Ileav apecma

64. ITo yTBepPIKIEHNIO MEePBOIl 3aABUTEJIBHUIIBI, 13 TOTO, KaK BCE IIPOMUCXO-
IUJI0, FCHO CJIeZOBAJIO, YTO OHa ObLIa apecToBaHa He C TeM, YTOObI IIpeAcTaThb
Ilepel “KOMIIETEHTHBIM CyAeOHBIM opraHoM”, a JIMIIb C LeJIbI0 JoIIpoca A cbo-
pa obuiux cBenennit. Ha cranmapTHOM OJslaHKe IMPOTOKOJA B APMEICKOM IleHTpe
OHa cJeJiajla OTOBOPKY O TOM, YTO BOEHHble He IIPUBJIEKJM IIOJUINIO K ee
JIOIIpoCy, a TaKiKe O eTo AJMUTeJIbHOCTM (oIMH Hac) (cM. I 15 BbIIIe).

IIpaBuTENBECTBO OCIIOPUJIO DTO yTBEp:KIEeHMe, YKas3aB, UTO 3aABUTEJIbHUIIA
TIOMHMMAJIA DTO BOIIPOC B HAIIMOHAJBHOM CyZe ¥ OH OBLJI OTKJIOHEH Ha OCHOBaHUM
TIOKaB3aHui, IPOBEPEHHBIX IIEPEKPECTHBIM JIOIIPOCOM CBUAETEJENL.
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Kommcena B cBoeM JoKJaZle He codsla HEeOOXOAVMBIM PacCMaTPUBATBL OTY
’KaJI00y BBUIY CBOETO BbIBOZa 00 OTCYTCTBMM “O00OCHOBAHHOIO IONO3pPeHMA” NJA
apecTa U 3aJlepiKaHUA.

65. CorJyracHo pmelicTBylollleMy 3akoHozaTelbeTBy CeBepHolt VMpymanaun, npaso
Ha apecT U 3ajJlep)KaHMe, IIpeJocTaBJeHHOe BOEHHBIM II0 cTaThe 14 3aKoHa
1978 r., He MoskeT OBITH MCIIOJIbBOBAHO B HEIIPaBOMEPHBIX ILeJAX, TaKUX Kak
cbop cBenmeHwuit (cMm. 1. 38 (c) Brimre). IIpu pasbupaTesbCTBe IPasKIaHCKOTO JICKA,
npeabABJIeHHOTO T-30lt Mroppeit MuHMCTEPCTBY 00OPOHBI, CyAbA Ha OCHOBaHUU
IIpe/icTaBJIEHHBIX €My JoKasaTeJIbCTB IIPUINeJl K BbIBOAY, UTO ILeJIbI0 ee apecTa
U 3aZlepsKaHuA o craTbe 14 3akona 1978 r. ObLI0 ycTaHOBJIeHME (PAKTOB, OTHO-
cANMXCA K IIpecTyIJIeHNI0, B KOTOPOM OHa Ilofjo3peBaJjiach (CM. I 25 BHIIIe).
IIpesxkne yeM cnesylaTh 3TOT BbIBOJ, CYAbdA MMeJ BOBMOYKHOCTBH 3aCJIyIIaThb IIOKa-
3aHMA Pa3JIMYHBIX CBUJIETEJIEN M OLeHUTDb UX J0oCTOBepHOCTEb. OH IPMHAJ IIOKa3a-
HUA KamnpaJsa D u cepskanTa B Kak IpaBAuBBEIE M OTKJIOHMJ yTBEPSKAEHUA T-3KU
Mroppeli, B yacTHOCTU ee 3asdBJIeHNME O TOM, UTO cepsKaHT B ckasaj eii, 4To ee
HJM B 4YeM He IIOJIO3PeBaJM ¥ OHa OBlJIa apecTOBaHa JIMIIb JAJIA TOTO, YTOOBI
06HOBUTE ee nocke (cm. m. 19, 20—22, 24 u 25 Bbile). ANeJUIAIMOHHLIN CYyH B
CBOIO odepeJlb OTKJIOHMJI ee apryMeHT O TOM, UTO apecT U 3aJepsKaHue MMeJn
LleJIbIO TIOMCK CBeJIeHMI obIrero miaHa (cM. 1. 29 BbIIle). ATOT apTyMeHT He BBIJ-
BUTAJICA NP paccMoTpeHun faesa B Ilasate siopnos (cM 1. 32 Bblle).

66. 3agauya Cyznma cocTouT B TOM, YTOOBI PEHMIUTBb, ObLIM JIM BBIIOJHEHBI
TpeboBaHMA, UBJIOKEHHbIe B cTaThe 5 I. 1 (C), B TOM HuCJe OTHOCUTEJILHO
HaJIM4Ms NPaBOMEPHON Ilesi, B oOCTOATeJbCTBAX KOHKpeTHoro gejya. OnHako
Cyn npu 5ToM He J[OJIKEH, KaK IIPaBUJIO, yCTaHABJIMBATL (PaKThl BMECTO HaIlMO-
HaJIbHBIX CYZOB, KOTOpPble HaXOAATCA B JydIlIeM IIOJIOKeHUM IJIA OLeHKM IIpe-
CTaBJIEHHBIX MM JOKa3aTeJbCTB (CM., HallpuMep, pellleHMe I0 fedy X mpomus
Coedunennozo Koposescmsa ot 5 Hoabpa 1981 r. Cepua A, T. 46, c. 19— 20, . 43
NIPUMEHUTEJIbHO K cTaThe D I 1 (e), a Takike pellleHKe No Aedy Kiacca ot 22
cenTaAbpa 1993 r. Cepua A, 1. 269, c. 17, . 29, npuMeHUTeJbHO K cTaTbe 3). UTo
KacaeTcs HacCTOAIeTro Jejla, TO 3adABUTeJIbHUIla BO BpeMs pas3bupaTelbcTB B
opraHax KoHBeHIM)M He mpesicTaBMya yOenNTeJBHBIX IOKa3aTeJbCTB, KOTOPLIE
Moram 66l nobyauTe Cyn K IepecMoTpy (haKTOB, yCTaHOBJIEHHbIX cyfamu CeBep-
Hoit Vpyiasaumn.

67. T-:xe Mioppell He OBLIO NIPeNbABJIEHO OOBUHEHME, OHa He IIpefcTaJa
nepef cynoM 1 Oblla ocBOOOMKJEeHa IIocJe JoIpoca, KOTOPBIA JJINIICA HECKOJBKO
6osiee gaca (cM. 1. 14 Boirre). OgHaKO 3TO HeoOA3aTeJIbHO O3HAYaeT, YTO LeJb ee
apecTa U 3aJlepKaHNUs He COOTBETCTBOBaJa cTaThe 5 I 1 (C), IOCKOJNBKRY “cylie-
CTBOBaHUe IIONOOHON IfesM cjlefyeT paccMaTPMBATh OTHAEJBHO OT ee JTOCTUKe-
HUA” (CM. BBIIIEYIIOMAHyTOe pellleHMe Io neiry Bpoyezan u dpyeue, c. 29— 30,
. 53). Kak 6bL10 OTMeYeHO HalMOHAJBHBIMM cyZaMu (cM. 1. 25 in fine, 29 u 34),
BBUJIy TOTO, YTO OHa YIIOPHO OTKas3blBaJlaCh OTBedaTb Ha KaKMe-JMOO BOIIPOCHI B
ApwmertickoMm 1ieHTpe (cM. 1. 13, 14 u 19 BbIllle), HEYAUBUTEJBLHO, UTO BJACTU He
CMOIJIM IIPOABUHYTLCSA BIlepel, B NONO3PEHMAX NPoTuB Hee. MooxHO IpenrnoJio-
SKUTD, YTO €CJIM OBl 3TU NOAO3PEeHNs ObLIM IIOATBEPIKIEHBI, TO ObLIIO ObI IPEeIbAB-
JleHO OOBUHEHNe I OHa IIpejicTaJla ObI Ilepe] KOMIIETEHTHBIM CyZleOHBIM OpPTraHOM.

68. IlepBoIil 3aABUTEJNb YyTBEPsKJaJla TakKe, UTO TpeOyeMasa IpaBOMepHad
1eJlb OTCYTCTBOBaJa, BBUILY Toro pakTa, YTO Ha IPaKTUKe JIUIA, IOJBEPrHYy-
Thle apecTy BOEHHBIMMU IO cTaTbe 14, HMKOI/la He IlepefaBaJliChb VMU KOMIIe-
TEHTHOMY CcyZeOHOMYy OpraHy, a B cilydae IOJTBEPXKIEHNA IIOJO3PEHNII BO Bpe-
MdA Jolpoca MepefaBaJiiCh IIOJULINY, KOTopasd NpeNbABJAla OOBUHEHNA U IIpe-
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IIpMHMMaJIa HeoOXOAMMbIe HelCTBMUsA, YTOObl COOTBETCTBYIOIIlee JIMI[O IIpefcTa-
JIo IIepef; CyZOoM.

Cyn He cunMTaeT NaHHBIM apryMeHT BasKHBIM. [lJ1a cobioieHnsA 00A3aTeIbCTB
no KoHBeHIMNM BasKHO CyILleCTBO, a He dpopMa. Eciu 1mesb apecTa 1 3afeprKaHuA
JleJICTBUTEJIBHO COCTOUT B TOM, YTOOBbI JIMIlO IIpeicTaJtio Iepef, KOMIIETEHTHBIM
cyZneOHBIM OpPraHOM, MEXaHM3M JOCTUIKEHNA DTOrO He UTPaeT PeIaroleil poJ.

69. ITosToMy apecT M 3allepKaHMe II€PBOrO 3asBUTeJIA cJleflyeT CUUTAThb
IIpou3BeeHHbIMI B COOTBETCTBUM C IeJIbl0, yKa3aHHO B II. 1 (c).

D. Bwisoo

70. Takxum obpaszom, HapyllleHMe CTaTbM 5 II. 1 B OTHOILIEHUM TI€PBOTO 3aABM-
TeJIA MecTa He JMeJIo.

III. O npeanmosiaraeMoM HApPYIIEHMHU CTAaTbU 5 I. 2 KOHBEHI[MU

71. IlepBbIlt 3aABUTEJNIb yTBepsKAajla TaKKe, UTO HapyllleHa CTaTbdA 5 IL 2
KonBeHuuyu, Koropasa NpenycMaTpUBaeT:

“KasioMy apecToBaHHOMY He3aMeJIUTEeJbHO COOOIAal0TCA Ha IIOHATHOM eMy
A3bIKe IIPUYMHBI €T0 apecTa M Jioboe NpelbABIsAeMoe eMy oOBUHeHMe.”

72. YcTaHOBUBIIMECA IPYHUNIIBI TOJIKOBAHUA U IIPMMEHEHNUA CTaTby 5 IL 2 B
JleaX TMONOOHBIX HacCTOAILleMYy ObLIM pasdbscHeHb! CyloM B pelleHuN 10 AeJy
Doxrca, Kamnbenna u XapTian cienyonmM obpa3oM (CM. BBIIIEYIIOMAHYTOe pe-
mienne, c. 19, m. 40):

“IIyHKT 2 cTaTbM 5 COMEPIKUT dJIEMEHTapHYIO rapaHTUIO: KaKIblil apecTo-
BaHHBII JOJIKEH 3HATH, IIOYEMY OH JIMIIIEH cBOOONBI. VIHTErpMpPOBaHHBIN B CUCTe-
My B3allUThl, yCTAHOBJEHHYIO CTaTbell 5, BTOT IIYHKT 00A3bIBaeT PasbACHATH
KasKJIOMYy apecTOBaHHOMY Ha IIPOCTOM, IIOHATHOM eMy A3bIKe pUANYecKue I
daKkTHUeCcKle OCHOBaHUA €ro apecTa, C TeM YTOObI OH MOT 0o0paTUTBCA B CYI,
ecyM 3axodeT OCIOPUTb 3aKOHHOCTb apecTa B cooTBeTcTBuu c I. 4.. XoTa aTa
nHQpOPMAaIMA JOJLKHA OBITH COODIleHa “He3aMeNIUTeJIbHO , HeT HeoOXONIMMOCTH,
YTOOBI MOJINIIEVICKMII, TPOMBBOAAIINMI apecT, COOOIMJ ee BO BCell IIOJIHOTE B
5TOT MOMeHT. Bompoc o ToM, moJsiyumsi Jin apecTOBaHHBI JOCTATOUHYIO MHQOP-
MaIlMi0 ¥ HaCKOJIbKO He3aMeJJIMTEJIbHO, OI[eHNBaeTCAd B COOTBETCTBUM C 0CODEH-
HOCTAMM KajKJoro meJja’.

ITo obcToaresnpcTBaM Toro fesa Cyz ycTaHOBWJI, UTO IIPUYMHBI apecTa
3adABUTeJIe) OBLIN TOBEJIEHBI O UX CBeJeHNs BO BpeMs JIOIIPOCOB, COCTOABIINXCA
yepes HeCKOJbKO HacoB IIOCJIe apecTa M II0O9TOMY IIocuMTaJ, YTO B JaHHOM JeJie
TpeboBaHMA CTaTbU 5 II. 2 OBLINM COOJIIONIEHBL

73. IlepBblil 3aABUTEJNIb yTBEPsKAaJa, UTO 3a BCce BpeMsaA ee apecTa U 3alep-
SKaHUA el TaK ¥ He COOOIIVJIM JOCTaTOYHON MJIM BOODIIle Kakoii-ambo mMHpOopMa-
UMy o INpMUYMHaAX ee apecTa. XOTA OHa CO3HaBaJa, YTO BOEHHble INPOABJIAIOT
MHTepecC K JeATeJbHOCTU ee OpaTbeB, OHa He IIOHAJa U3 JoIIpoca B ApMelicKoM
LIeHTpe, KaK OHa yTBepJKJaeT, UTO OHa caMa IIofjo3peBaJiach B NMPUYACTHOCTU K
cbopy cpencTs nis Bpemennoit VIPA. EnuacTBeHHOI AcHOV MH(OpMaLyel, KOTo-
pyIo OHa IoJyumisa, Oblia odulMa bHadA (POPMYJMPOBKa, yHOTpebJeHHasd Kall-
pasom D mpu apecre.

74. Komucena Takske IMPUIILJIa K MHEHMIO, YTO HEBO3MOXKHO CJleJIaTh KaKle-
Jub0 BBIBOABI U3 TYMaHHBIX II0 ee MHEHMIO IOKasaHMI Kampajsa D Bricokomy
Cyny. Ilo HUM TPyZOHO OIpeneJNTb, MOT JI IEePBbI 3aABUTEJNb MNOHATL U3 MOI-
poca, moueMy ee apecroBaJsu. Kak cumraer Kommuccnus, He OblIo TOKazaHO, UTO
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BOIIpPOCHI, 3aZlaHHBIEe T-)Ke Mioppell Bo BpeMsa ngolpoca, ABJAINUCH NOCTATOYHO
oIpefileJIEeHHBIMM, YTOOBI IIPEACTaBJIATEL coboll MHpopManuio, TpedyeMy CTaTb-
elf 5 II. 2 OTHOCUTEJIbHO NIPUYMH apecTa.

75. ITo 3aaByernio IIpaBuTe IBCTBA, M3 IIOKA3aHNUII B CyJZle HA060POT OYEeBUI-
HO, 4TO BO BpeMs Jnompoca r-»Ke Mrioppeii OblJIO sICHO HaHO IIOHATb, YTO ee
rozio3peBaJy B ydyacTuu B cbope neHer nisa Bpemennoit VIPA. ITpaBuTtesnbscTBO He
corylacujioch ¢ 3akKJodeHrneM KoMuccny, KoTopoe pacXoguUTCsA ¢ BbIBOJAMM HaIM-
OHaJIbHBIX cyZoB. OHO cunTaeT yCTaHOBJIEHHBIM, 4TO T-3ke Mrioppeit O6b17a coob-
IIleHa JocTaTo4dHad MHGoOpMaIMd o NIPUYMHAX ee apecTa. Ecim gaske mpezrosio-
SKUTb, YTO ®TO He TaK M COOTBETCTBEHHO OHa He MOIJIa BOCIOJIb30BaTbCA IIpa-
BoM obparennsa B CyJn AJs IIPOBepKM 3aKOHHOCTM ee apecTa IIo cTaTbe 5 II 4
KonBeHnunM, oHa He IOHecJa B pe3yJbTaTe HUKAKOro yIepba, KOTOPBIN II03BO-
JIJl ObI TOBOPUTH O HaPYLIEHMM CTATBM 5 IL 2, T. K. ee OCBODOKIEHME IIPOMUB0III-
Jio ObICTpee, YeM MOIJIO COCTOATbCA cyZeOHoe pellleHMe O ee 3aJepPiKaHUIL.

76. Bce corslacHBI ¢ TeM, YTO BBINOJIHABIIAA apecT BOEHHOCJysKalllasd, Kall-
pasn D, noMmMo IpousHECEHUs OMPUIMAJILHBIX CJIOB 00 apecTe, TpeOyeMBIX IIO
3aKOHYy, HasdBaJa r-:Ke MIioppell Takske cTaTblo 3akoHa 1978 r., corjlacHo KOTo-
poit mponsBogmuica apectT (cMm. . 12 u 36 BIlle). YKa3aHMe TOJILKO Ha IIpaBOBOe
OCHOBaHIEe apecTa caMo II0 cebe He ABJAETCA JNOCTATOYHBIM AJIA IleJIell CTaTby 5
. 2 (cM. BBIIIEYIIOMAHyTOe pellleHne 1o gexy Poxca, Kommbesna n Xaptin,
c. 19, . 41).

77. Bo BpeMsa cynebHoro pazdbupartesbcTBa o UcKy r-»xku Mioppeit k¥ MuHn-
CTepCcTBY OOOpOHBI ITOKazaHMUA O JoIpoce B ApPMeliCKOM IleHTpe AaBajiM TI-3Ka
Mirwoppelt n kanpaJsa D; BoeHHocysKallluii, KOTOPBII IIPOBOAMJI AOIIPOC, IIOKa3a-
HUII He nmaBaJ (cMm. . 14, 19 u 21 Beiue). I'-sxa Mioppell nmokasaJjia, 4TO ee
crpammBay o ee 6paTbax B CIIIA u o ee KOHTaKTaxX C HUMM, a He O BaKyIIKe
opy:xusa nia Bpemensnoit VIPA nin o kakoM-Jmubo npectyryieHuy (cM. II. 19 BeIe).
Kampas D TouHo He MOMHMIIAa cofepskaHMe BOIIPOCOB, 3aJaHHBLIX I-ske Mioppeii
OTO HEYAUBUTEJBHO, IIOCKOJIBKY CYJ COCTOAJICA depe3 TPU Trofa Iocje CaMUX
cobbrTuii (r-sxa Mrioppell mofaJsa MCK depes IoJTopa roja), a KampaJ D, xord u
IpKUCyTCTBOBaJla Ha JOINpoce, He NPMHMMAJIa B HeM aKTMBHOIO ydacTus (CM.
n. 14, 16, 17 n 21 Brie). OgHako KamnpaJsi D noMHuia, 4To 3a/laBajii BOIIPOCHI O
IleHbrax 1 06 AMepuke, a pacCMaTPUBAaBIINII [eJI0 CyAbs PeIn, YTO OHa “ABHO
YeCTHBIN cBuZeTedb” (cM. . 21 u 24 Brimre). Hezanmosro go apecra r-sxu Mrooppeit
IBoe ee OpaTbeB OblM ocy:knennsl B CIIIA 3a nmpaBoHapyIlleHUdA, CBA3aHHBLIE C
3aKyIKoIl opyskusa 1A Bpemennoit VIPA, o yeM IpeAInososKUTeNbHO ObLIO M3-
BECTHO BceM, KTO MMeJ OTHoLIeHMe K nompocy (cMm. . 10 Brlie).

ITo muennio Cypga, r-sxke Mioppeil OOKHO OBLIO ObITH OYEBMUOHBIM, UTO ee
JloIIpalllBaiOT O ee BOBMOSKHON IIPUYACTHOCTU K cOOpPYy CpelcTB AJA IIpuodpeTe-
HIA opyskusa 1yd Bpemennoit VIPA ee 6patbamu B CIITA. KoneuHo, roBopsa cJjo-
BaMl HalMIOHAJIbHOTO CYZIb}, pacCMaTpUBaBIIEro JeJjio, “HMUKAKOTO AeTaJIbHOT'O
Jorpoca 1o moBoxy cbopa e JeHer He ObLIO”, OQHAKO, KaK OTMETMUJIM HAaIVO-
HaJIbHBIE CYJZbl, 5TO IIPOM3OIILJIO IIOTOMY, 4YTO r-:ka MIioppeil BooOIle oTKaza-
Jach OTBeYaThb Ha KaKMe- JIMOO BOIIPOCHI, 3a MCKJIIOYEHMEM BOIIpoca O TOM, Kak
ee 30ByT (cM. 1. 14, 23, 25, 29 u 1. 34 in fine Brie). Cy IOTOMY CUUTAET, UTO
NIPUYMHLL €e apecTa OBLIM B JOCTATOYHOJ CTEIIEHM JIOBEJEHBI JI0 €€ CBEeJIEHNUs BO
BpeMsA JIoIIpoca.

78. I'-sxa Mroppeii Oblia apecToBaHa y ceba joMa B 7 4acoB yTpa U JOIIPO-
1meHa B ApMeJicKOM IIeHTpe B TOT *Ke JleHb Mexkay 8.20 n 9.35 yTpa (cm. . 12 n 14
BbIllle). B KOHTeKcTe HacTosAllero neJjia 3TOT MHTePBaJl He MOXKET CUUTAThCH
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BBIXOAAIINM 3a PaMKM OrpaHM4YeHU! BO BpeMeHM, YCTaHOBJIEHHBIX ITOHATHKEM He-
3aMeIJUTEeJbHOCTU B CTaThe 5 II. 2.

79. BBUAy BBIIIENBJIOKEHHBIX BbIBOJIOB Y Cyla HEeT HeoOXOAMMOCTY paccMaT-
puBaTh cybcummapHble noBonbl IIpaBUTEILCTBA.

80. Takum obpazoM, HapylleHKe II. 2 CTaTbM 5 B OTHOIIEHUN II€PBOTO 3aABM-
TeJs1 MecTa He MMeJIo.

IV. O npeamosaraemoM HapyiueHun cratbu 5 m. 5 Konpenmun

81. IlepBrIlt 3aABKUTeNb yTBepskdaJsa TaKiKe, YTO HapyllleHa CTaThA D I 5
KonBeHnuyu, koTopasd IJIACUT:

“KaskIplil, KTO cTaJl ’KepTBOI apecTa MM 3aJlepiKaHUA B HapylleHKe IIo-
JIO}KEHVI NaHHOJ CTaThbM, MMEET IIPaBO Ha KOMIIEHCAIMIO”.

C stum yTBepsxnenuem Komuccusa corsacuiack, a IIpaBuresnscTBo HeT. Ko-
MHUcCUA NIpPUILIa K BBIBOAY, UTO 3akKoHonaTedbcTBo CeBepHoit lpsanpum He
3HaeT IIpaBa Ha cyneOHOoe Bo3MellleHNe ylllepba, BCJIeACTBIE HAPYLIIEHNA CTaThbU
5n 1 u 2, yro o MHeHMI0 KoMmuccun mMmeso MecTo.

82. ITocrkonbky Cyn mpuilles K BbIBOLY, UTO HapyIIeHUA cTaTey 5 1. 1 u 2 He
IIPOM30IILJIO, TO He BO3HMKaeT BOIpoc M Imo cTaTbe 5 I. 5. CooTBeTCTBEHHO,
HapyIlleHNe 5TOI IocJjellHell HOPMbI B HacCTOAIIEM JleJle MecTa He MMeJIo.

V. O npeanmosiaraemoM HapymeHun cratbu 8 KoHBeHmunm

83. Bce mrecTh 3asBUTeJIEll yTBEPIKAaJM, YTO ABJAIOTCA KepTBaMM Hapy-
meHusA ctaTby 8 KoHBeHINM, KOoTopasa IpefycMaTpPUBaeT:

“1. Raskaplili UeJIoBeK MMeeT IIpaBO Ha yBajKeHMe ero JIMYHOI U ceMeliHoit
SKIMBHM, HEIIPMKOCHOBEHHOCTM €TO0 SKUJNINA U TallHbl KOPPEeCIOHIeHIIN.

2. He pomyckaeTcsa BMeIIaTeJIbCTBO CO CTOPOHBI FOCYAapCTBEHHBIX OPTaHOB
B ocylllecTBJEHMe DTOTo IIpaBa, 3a MCKJIOUeHNeM BMeIlaTeJIbCTBa, NPeycMOT-
PEHHOTO 3aKOHOM I HeOOXOAMMOIO B JIeMOKpaTH4YeCKOM obllecTBe B MHTepecax
roCyZlapCTBEHHOJ 0€30IacHOCTM ¥ OOII[eCTBEHHOTO CIIOKOVCTBUA, DKOHOMUYECKO-
ro 6JIaroCOCTOAHMA CTPAaHBI, B I[eJIAX NPeJOTBPAIlleHNs 0ecrnopAAKOB MM IIpe-
CTYIJIEHMI, NJIA OXPaHbl 30POBbA MJIM HPaBCTBEHHOCTM, MJIM B3allUTbl IIpaB U
cBobon Ipyrux Jmi’.

A. Apzymenmuol, npedcmasaennvie Cyoy

84. IlepBbIil 3aABUTEJD KaJloBaJach Ha obpallleHle, KOTOPOMY OHa ITofBep-
IJach Kak y cebd goMa, Tak U B ApMeliCKOM LIeHTpe, I'Zle OHa Bo3pajskaJjla IIPOTUB
3alMCU JAaHHBIX O ee JIMYHOCTU U O ee CeMbe, a TaKiKe IIPOTUB TOTO, YTO ee
cororpacdpupoBasu 6e3 ee Bemoma mym corjacusa (cm. m. 12 u 15 Bbire). Bee
LIIeCThb 3aABUTEJIeN yTBEPIKIalM, YTO BTOPIKeHMe U OOBICK UX CeMeHOTo KUJIM-
II1a BOEHHBIMM, a TaKiXe TOT (paKT, YTO BTOPOTO, TPEThero, YeTBEpPTOro, IIATOrO
U IIeCTOro 3adABUTeJIe)l KOPOTKUIL Ilepno/; BpeMeH! yAepsKUBaJi B OOHOI KOMHa-
Te, ABJAIOTCA HapyllleHreM cTaTby 8 (cM. 11.12 BEIIIe).

85. Kak IlpaBuresnbcTBO, Tak M Komuccua cumTaioT, 4TO NECTBUA, CTaB-
e IMpeIMeTOM 3KaJioObl, ObLIM ONpaBIaHHBI B CBeTe CTATby 8 II. 2 KaK 3aKOH-
Hble Mepbl, HeOOXOIAMMbIE B IEeMOKPATUUYECKOM OOIIleCTBe B I[eJIAX IIpeloTBpa-
LIIeHUA IIPEeCTYIJIEHNII B KOHTeKCcTe O0opbOBI ¢ TeppopusmoMm B CeBepHolt VpiaH-
VL.
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B. Bmewameasbcmaeo

86. He ObL0 BOBpaskeHMI 10 MOBOJLY TOrO, YTO OCIlapMUBaeMble 3aABUTEJA-
MM Mepbl ABMJIMCH BMeIIaTeJbCTBOM B OCYILleCTBJIEHJE 3afABUTEJIAMM IIpaBa Ha
yBasKeHNe MX JIMYHON M ceMelHON »KU3HMU, HeIIPMKOCHOBEHHOCTM MX YKUJIUIIA.

C. “IIpedycmompeno 3axonom”

87. SaABuUTENN, ONHAKO, He COIJIACHBI C TeM, YUTO MMeBIllee MeCTO B pe-
3yJbTaTe DTUX MeP BMeEIIATeJbCTBO “IIpellyCcMOTpeHOo 3akoHoM’. OHM He cumTa-
10T, YTO OCIIapyBaeMble MepbI OBLJIM COCTABHOJ YacCTBIO apecTa M 3aJepsKaHusd I-
sk Mroppeit 1 4TO Hal[MOHAJIbHBIE CYAbI IOATBEPANIIN UX 3aKOHHOCTb, B YaCTHO-
CTU OTHOCKUTEeJIbHO XpaHeHUA Jocbe c poTorpadpmeii r-:xu Mioppeii.

88. BropskeHne 1 OOBICK JIoMa BOEHHBIMM, IIOJOOHBIE TEM, YUTO IIPOVBOIIJIN
B HaCTOAIEM JieJle, IIPAMO JIoIlycKaloTea cTaThelt 14 § 3 Sakona 1978 r. (em. 1. 36
u 38 Bbllle). ANIeJIIAIMOHHBIN Cy[ ITOATBEPANI 3aKOHHOCTb OOBICKa B HACTOAIIEM
neste (cm. 1. 30 Bbie). KopoTkuit mepuos orpaHnMYeHNsa CBOOOIbI, KOTOPOMY OBLIN
MIOJIBEPrHYTHI APyTMe YJeHbl ceMbu r-ku Mrioppeil, Korja uX IOIPOCUJN CO-
O6paTbcA B OOHOJ KOMHAaTe, II0 MHeHMIO IlasiaTel JIOpZOB, OB HEOOXOAMMOV MU
IIpaBOMEPHOI 4acThIO IIpolleNyphl apecTa r-:xku Miooppeii (cM. 1. 33 Brlle). Anes-
JAnMoHHbIM cyn u IlajaTa JIop[oB MOATBEPAMIIM TaKsKe, UTO IoJpa3yMeBaeMble
3aKOHHbBIe IIOJIHOMOYMA BOEHHBIX II0 cTaTbe 14 pacHpocTpaHANTCA Ha OOMIPOC
3aJIepKaHHOTO JIMIla ¥ 3allliCh JaHHBIX O €r0 JIMYHOCTM, IIOZOOHBIX TeM, KOTO-
pBle comepskaTcd B CTaHIAAapTHO popMe mpoTokosa (cM. 1. 41, a Takske 1. 15, 30
u 34 Brbllle). B pellleHnAX HalMOHAJBHBIX CYAOB IIoApasyMeBaeTcsd, YTO COXpaHe-
HIe TaKUX Jochbe JIOITyCKaeTCA B CMJIy TeX )Ke 3aKOHHBIX IIOJJHOMOYMI, KOTOpPBIe
caenyior us cratby 14 (cm. . 41 in fine Bbiie). @oTorpacdnupoBaHne U coxpaHe-
H1e doTorpadnuy IepBoro 3asBUTENA 0e3 ee coryiacusA He MMeJIO OCHOBaHUII B
3aKOHe, HO, KaK pa3bfACHEHO cyzbell, pacCMaTPUBaBIINM JeJI0, a TakKKe AIeJ-
JIAIMOHHBIM CyJZIOM, OBIJIM 3aKOHHBIMM II0 HopMaM obiero mpaBa (cMm. 1. 26, 30,
39 u 40 BbIIIIE).

Taxkum o6pasoM, ocrapyBaeMble MepPBI MIMeJV OCHOBAHMA B HallVIOHAJILHOM
npaBe. Cyn He BUAUT MIPUUMH, KOTOPble He IIO3BOJIANM OBl IO MMeIOINVMCA Y
HeTo MaTepuaJaM cleJsaThb BBIBOJ, UTO Kaskldad M3 BTUX Pa3HBIX Mep “mpenyc-
MOTpeHa 3aKOHOM” B COOTBETCTBUM CO CMBICJIOM CTaTbM 8 II. 2.

D. IIpasomepnas yeadv

89. 3T Mephl, HECOMHEHHO, IIpecJIefoBaJi IIPaBOMEPHYIO I1eJsIb IIpeoTBpa-
LIeHNA IPecTyIJIeHnI .

E. Heobxodumo 8 demoxpamuuieckom odu,ecmee

90. ITocnenHee, YTO OCTaeTCA ONPENENUTh — OBLIM JIM OHY HEOOXOIVMBI B
JleMOKpaTudecKoM obliecTBe M, B YAaCTHOCTM, OBLIM JIM IPUHATHIE MepPBI copas-
MepHBI IIPaBOMEPHO IIpeciieniyeMoll nesan. B aToii cBasu Cyxny He cienyetr saMe-
HATb CBOEJl OLIEHKY HAI[MOHAJIBHBIX BJIACTel, KOTOpPBIE JIydllle 3HAIOT, KaKOBa
JOJIsKHa OBITH IOJIMTHMKA B 00JIACTM pacciieJOBaHUA TEPPOPUCTUUECKUX ITPECTyII-
JeHuit (CM. BbIIIEyIIOMAHYyTOe pellleHNe Io Odeay Kaacc u Opyeue, c. 23, m. 49).
HammoHnaspHbIe BJIacTy 00JIaalOT OIIPeNieJIEHHON CBODOII0) yCMOTPEHMUS B OTHO-
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IIeHUM TOro, KaKle Mephbl HeoOXOAMMBI KaK B IeJIOM, TaK M B KOHKPETHBIX
cIIyJasx.

91. B HacToAlleM pellleHUN yoKe IoJYepPKMBaJach OTBETCTBEHHOCTb IIPaBU-
TeJIbCcTBa MBOPAHHOTO B JIEMOKPATHYEeCKOM oOlllecTBe B cdpepe 3allUThI I'PakIaH
¥ MHCTUTYTOB OT YTPO3bl OPTaHM30BAHHOTO TeppopuaMa, a TaKiKe 0CODeHHOCTb
pobJieM, ¢ KOTOPLIMM COIIPSAMKEHBI apecT ¥ 3aJlepsKaHue JINI, II0J03PeBaeMbIX B
IIpaBOHAPYLIEHNAX, CBABAHHBIX C TeppopuaMoM (cM. 1. 47, 51 u 58 BbIie). ATn
IiBa (paKTOpa BJNMAIOT Ha CIIpaBeJIBOe pPaBHOBecHeE, KOTOpPOe JOJLKHO CyIlle-
CTBOBATb MEMKJY OCYIIleCTBJIEHMEM OTJIeJIbHOV JIMYHOCTBIO IIPaB rapaHTUpPOBaH-
HBIX eif B I. 1 cTtaTby 8, ¥ BOBMOXKHOCTBIO JIJIA TOCYZapCTBa, B COOTBETCTBUM C
II. 2, IpUHUMATL B(PeKTUBHbIE MeEPBI B IeJIAX IIpeJOTBPAIlleHNUA TePPOPUCTU-
YeCKUX IIpecTyIleHMi (cM. mutatis mutandis BBIIIEYIIOMAHYTOE peIIeHue II0
neny Kaace u 0pyeue, c. 28, m. 59).

92. HanuoHaJbHBIE CYyABI YyCTaHOBMIM, 4TO T-3ka Mioppelt mobpocoBecTHO
IIofo3peBaJjach B COBEPILIEHNM CBABAHHOTO C TEPPOPUBMOM IIPeCcTYIJIeHUS (CM.
n. 24 u 28 Beune). EBponeiicknuit Cyz, co cBoeli CTOPOHBI, Ha OCHOBaHUM IIpel-
CTaBJIEHHBIX €My JOKasaTeJIbCTB IIpUIle]] K MHEHUIO, YTO 5TO IIOJ03PeHNe MOXK-
HO cyYmMTaTh OOOCHOBaHHBIM B cBeTe ctaThy b5 I. 1 (c¢) (cm. m. 63 Brime). Cyn
coIJIaceH, YTO B NIPUHI[UIIE CYII[eCTBOBaJia HEOOXOAMMOCTb KaK B IIOJIHOMOYMAX,
IoOOHBIX TeM, KOTOpble IIpeJoCcTaBJeHbl cTaThell 14 3akona 1978 r., Tak u BO
BTOpSKEHNUM B sKuimine r-»kyu Mioppeil u ero obbICKe € LeJbI0 apecTa I-iKIU
Mioppell B JaHHOM KOHKPETHOM CJIydae.

Kpome Toro, crienyer npmsHaTh CcyllleCTBOBaHMe yKa3aHHBIX JIOPJIOM
T'pudpdpurcom B ero peun B IlajaTe JopnoB “yciioBuii kpaliHell HalpsKeHHOC-
TI”, B KOTOPBIX MPUXOAUTCH IIPOU3BOAUTEL TaKMe apecTbl B CeBepHoii Vpmangumn.
Cyn oTmeuaeT cjenymolne cjoBa Jopla 'puddurca (cm. m. 33 BbllIe):

“O6bICK He MOKeT OBITb OrpaHMYEeH TOJIbKO IIOMCKOM Julla, KOTOpoe Heob-
XOIVIMO apecToBaTh, & JOJIKEH TaKiKe BKJIIOYAThb JIeJICTBUA, HallpaBJEHHbIE Ha
obecrieueHne MMUPHOTO XapaKTepa apecTa. fl.. cuMTalo coBepllleHHO Pa3yMHOI
IIPEeZIOCTOPOKHOCTBIO NIPEJIO}KEHE BCEM KUBYIIMM B JIoMe COOpaTbCcA B OIHON
KOMHaTe.. Bce B HauBbICIIIEel CTeNleHN 3alfHTEPeCcOBaHbI B TOM, YTOOBI apecT ObLI
IIpoM3BeleH MUPHBIM 00pasoM, M s yZOBJIETBOPEH TeM, UTO IOPANOK AEeNCTBMUIL,
KOTOPBIX IIPUJIEPIKUBaAIOTCA BOEHHbIe, ABJIAETCA Pa3yMHBIM, 0O0CHOBaHHBIM U MMeeT
LleJIbI0 BBITIOJIHEHME apecTa C MMHMMYMOM OIIaCHOCTM ¥ OeCIIOKOVICTB AJIA BCeX
JINL, UMEIOIUX K HeMy OTHOoIIeHue”.

OTU JIETUTUMHBIE co0OpaskeHNA OOBACHAIT U ONPaBABIBAIOT TO, KAaKMM 00-
pasoM ObLIO OCyIleCTBJIEHO BTOPIKeHUE B JKUJININE 3afdBUTeJell U ero OOBICK.
Cyn He cumTaeT, YTO IPEAIIPMUHATHIE BJIACTAMM B DTOJ CBA3Y NE€ICTBUA B OTHO-
IIIeHNY KOTO-TO M3 3adABUTeJIe}l ObLIM Hecopa3MepHBI IIpecJielyeMoll IeJsu.

93. Hesb3a cumTaThb, YTO KOMIIETEHTHBIE BJIACTY BBIILINM 3a 3aKOHHBIE PaM-
K paccJieJoBaHNUA TEPPOPUCTUUECKUX IIPeCcTYyIJIEeHNUT 3aBe/ld M COXPaHUB JloChe
O JIMYHOCTM apPeCcTOBAHHOTO JIMIlAa WJIM Jaske MHBIX JIMI, KOTOPbIE IPUCYTCTBO-
BaJIM Bo BpeMmsa apecta. O JIMYHBIX CBeJEHMUAX, IOJYyUEeHHBIX BO BpeMs 0ObICKa
CeMeHOTO JKIMJINIIA MJIM BO BpeMsa IpebbiBaHMA r-:ku Mrooppeil B ApMmelicKkoM
LleHTpe HeJib3dA CKasaTh, YTO OHM He MMeIOT OTHOIIEHU: K IIpoIlefype apecTa U
mompoca (cMm. I. 12 1 15 BhIle). AHaJIOTMYHbIE BBLIBOABLI IIPUMEHUMEBI K (PAaKTy
doTorpacdpupoBanusa u coxpaHeHua dororpacdpun r-xu Mioppeit B ApMelickoM
neHtpe (cMm. . 13 u 14 Brime). B osToil cBasu Cyn Takske He cuUMUTaeT, YTO
IIpeNpPUHATbIE AelCTBUA OBbLIM Hecopa3MepHBI IIpecyeyeMoll IleJIn.

94. B cBeTe KOHKPETHBIX 00CTOATeNBCTB fejsa Cyn cumTaeT, YTO MepHI,
cTaBIlle IIpefMeTOM >KaJlobbl, MOTYyT paccMaTpMBaTbCcA KaK HeoOXOIMMble B
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IIeMOKpPaTUYeCKOM OOIlecTBe B IIeJIAX NPeJOTBPAIleHUA IPECTYIJIEHUI B COOT-
BEeTCTBUM CO CMBICJIOM CcTaTby 8 1. 2.

F. Bwisoo

95. Takum obpasoM, HapyllleHMe CTaTby 8§ B OTHOIIEHUM Koro-jmbo m3 sad-
BUTeJell MecTa He MMeJIo.

VI. O npeanosaraemom HapyuieHuun cratbu 13 KouBennum

96. IlepBrIil 3aABUTEJNb YTBEPsKAAJa, UTO B HapylleHue cTaTby 13 KoHBeH-
I, HalloOHaJIbHOEe IIpaBo He IIpefiocTaBJIAeT eif IIpaBa Ha ddeKTUBHBIE CpeJl-
CTBa IIPaBOBOJ 3alllUThI CBOMX TpeboBaHMiI mo craTteaM 5 u 8. Craresa 13 rjacur
cylenyIolee:

“Kasknplil deJloBeK, UbM IIpaBa 1 CBOOOMABI, NPUBHaHHBIE HacToAllell KoH-
BeHIVel, HapylIeHbl, MMeeT IIPaBO Ha 39(QdeKTUBHbIE CpeJICTBa IIPAaBOBON 3a-
IINTHI IIepeJ TOCYIapCTBEHHBIM OPraHOM Jlaske B TOM CJlydae, ecJyl TaKoe Hapy-
LIIeHMe COBepIIeHO JMIaMM, AelCTBOBaBIIMMM B oUIMaJILHOM KadecTse.”

A. JKanro6bL 6 ces3u ¢ apecmom, 3adepicanuem u omcymcmeuem
ungopmayuu o npurunaxr apecma (cmamsvsa 5 n. 1 u 2)

97. Komuccna npuiia K MHEHMIO, YTO HET HEOOXOIVMOCTM PaccMaTPUBAaTh
’KaJI00y TaKoro pojla Ha TOM OCHOBaHMUM, YTO IIPUBHAHME HapyYIIeHUA CTATbU 5
II. 5 CHUMaeT OTZeJIbHBIN BOIIPOC IO cTaTbe 13.

IIpaBuTENbCTBO 3aABMJIO, UTO IIPYM IIPMU3HAHMYM HapPyLIEHUs CTATbM D IL 5
noxxoxn KoMmuccun ABJAeTcA IMPaBUJIBHBIM, OQHAKO B IIPOTMBHOM cJydae CJeny-
eT CYMUTaTb, 4TO TpeboBaHMA cTaTbU 13 COOJIONEHBL

98. B cucreme KoHBeHIMM 3alnTa IIpaBa Ha CBOOOILY M JIMYHYIO HEIIPUKOC-
HOBEHHOCTb — 3TO lex specialis B oTHOIIEHMM IIpaBa Ha ’KaJody, a Takke II. 4
craTbyu 5 (cM. pellleHne 1o feny BpamuHmrana um MaxbGpaiina ot 26 mas 1993 r.
Cepusa A, 1. 258-B, c. 57, 1. 76), KOTOPBIl NIpeLycMaTpUBaeT:

“Kaskaplif, KTo JUIIEH CBOOOXBI IIyTeM apecTa MJIM 3aJepsKaHUdA, UMeeT
npaBo Ha pas3bupaTesbCTBO, B XOJie KOTOPOro cyn OesoTjiaraTesbHO pelaeT
BOIIPOC O 3aKOHHOCTY €TI0 3aJleP’KaHMs M BBLIHOCUT IIOCTAHOBJIEHJE O €TI0 OCBO-
Oo'KIIeHNH, ecyI 3aZlepsKaHue He3aKOHHO.”

T'pannisr 5TOoro KOHKPETHOTO IIpaBa IIPU apecTe U 3aJeprKaHUM 110 Ype3BbI-
yajiHoMy 3akoHoAaTesbCeTBY CeBepHoii Vpsanaumu pacematpusasyck CyioM IIpesk-
Jle BCeTo B pellleHMAX 10 neity Bpoyean u Opyeue u nexy Poxrca, Kommnbesnna n
Xaptau (ykas. pemenus, c. 34—35, . 65 u c. 20—21, 1. 45 COOTBETCTBEHHO).

OpHako HM Ha OJJHOM M3 DTAIlOB pas3bupaTesbCTBa B opraHax KOHBEHIMN
IIepPBbIl 3afABUTEJNb He IIpeficTaBuUIIa KaJloObl 1o cTaThe 5 I 4. Cyn He BUAUT HU
IOPUANYIECKUX, HU (PaKTUUEeCKUX INPUUMH pellaThb BOIPOC O TOM, ABJAITCA JU
MeHee cTporye TpeboBaHMA CTATbM 13 IOCTATOYHBIMM II0 HACTOAIIEMY HEJy.

B. Kaa00bL 6 cesa3u ¢ emopicenuem u obwvickom (cmamdva 8)
99. ITepBblil 3aABUTENb yTBEPXKAaja Ha OTCYTCTBUE 3(P(EKTUBHBIX IIPaBO-

BbIX CpelcTB OJIA 00sKaJIoBaHUA B CBeTe CTaTby 8 lIeI‘/)ICTBI/H‘/JI BOE€HHBIX B CBA3M C
BTOpPJKEHNVEM B €€ JJOM I O6bICKOM; paS6I/IpaTeJII:CTBO, KOTOpoe OHa MOTIJa Ha-
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YaTh B HAIIMOHAJIbHBIX CyJax II0 3TOMY IIOBOAY, Oblio Obl Ge3ycCHEeNIHbIM, T. K.
HallOHaJIbHOE IIPaBO COAEPYKUT 3aKOHHbIe OIIpaBJaHMUA TaKUX JIeVCTBUIL

Komuccnsa BrIpasmia MHeEHNMe, YTO COOTBETCTBYIOIlee IIPaBOBOE CPENCTBO
BCe ’Ke CYIIeCTByeT B HallIOHAJBLHOM IIpaBe, B pOpMe JICKa O BO3MEIIeHUN
yOBITKOB, IPUYMHEHHBIX He3aKOHHBIM HapyllIeHMeM.

IIpaBUTENLCTBO COIJIACUJIOCH C OTUM M IIPMHAJIO MHeHMe Kommccn

100. Cyxn Takoke mpullles K TOMY sKe BbIBoAy, uTo M Romuccua. Cratba 13
rapaHTUPYeT HajM4ylie B HaI[MOHAJILHOM IIpaBe CPeCTB, obecleuyBaloOUX pea-
JIMBAIMIO IIPelyCMOTPEHHBIX B KOHBEHIMM IIpaB B TOM (bopMe KaK CJIOKWIINCH B
HallOHAJIbHOM InpaBonopaznke. CienoBaTeslbHO BO3MOXKHO TpeboBaHME TaKOTO
cpenicTBa, IIO3BOJIAIOIIETO “HalMOHAJBLHOMY OpPraHy”’ KaK paccMaTpPMBaTh OCHO-
BaHHble Ha KOHBeHIMM 3KaJIOOBI IO CYIIIECTBY, TaK M YZOBJIETBOPATH UX B Hall-
Jexkamux ciaydaax (cMm. inter alia pemenue mo nesy Buasapadi u Opyeue ot
30 oxkrabpa 1991 r. Cepua A, 1. 215, c. 39, n. 122). CpezncTBo, JOCTYIIHOE T-3Ke
Mioppeii, Moryio O6bl OTBeYaTh 3TMM ycJjoBMAM. Kak oTMmeTmsia Kommeensa, cia-
Oble HaJeXKIbl Ha yCIIeX B CBETe KOHKPETHBIX OOCTOATEJIbCTB JAHHOTO Jejia He
yMeHbIIAT “5dphpeKTUBHOCTL” BTOrO CpeficTBa B IeNIAX cTaTby 13 (TaM Ke).

C. JKano6wl 8 cea3u c homozpaduposanuem, corparnenuem
Pdomozpapuu u dannsvlx 0 aurHocmu (cmamvs §)

101. Yro xacaeTcsa kaJiob NIepBOil 3aABUTEJBLHUIIBI II0 CTaThbe 8 OTHOCHU-
TeJIbHO pOoTOrpacMpoBaHndA, COXpaHeHMUA coTorpadmuy U AaHHBIX O JIMYHOCTH,
TO OHa CoIJIacUJlach C OCOOBIM MHeHNUeM cdpa Basmia XaJsa, KoTopblil moJjarad,
4TO cTaThbdA 13 ObLIa HapylleHa, ITOCKOJIBKY CEBEPOMPJIIAHACKUI IIPaBOIOPAIOK
He obecrneuyBaeT 3al[UTy JIMYHOCTY, OKa3aBIelicAd B ee IIOJIOJKEHUU, T. K. He
3HaeT IIpaBa Ha HENPMKOCHOBEHHOCTBb JIMYHON JKUBHM B ero obIell dopMe.

Komnccns, cocyaBmmich Ha cyfeOHYI0 NPaKTUKY (CM. pellleHNe IO IeJy
Hocetime u Opyzue ot 21 ceBpasna 1986 r., Cepusa A, T. 98, c. 47—48, . 85—86),
IIpuija K BBIBOAY, UTO B TOJM Mepe B KaKOll "KaJIOObI II€PBOTO 3aABUTEJA Ha-
IIpaBJANINCh IPOTUB 3aKoHomaTesbcTBa CesepHolt VIpmamgum, To mo craTbe 13
Jle/ICTBUTEJIbBHO OTCYTCTBYyeT 3pPeKTUBHOE CPEJICTBO IIPaBOBOI BallUThI, HO
ecJIM MOYKHO IIPUITH K BBIBOAY, UTO IIPeJMeT KaJo0bl — IIpUMeHeHNe 3aKOHa B
ee Jlejle, TO OHa MOIJIa OBl NIPeNbABUTH MCK B cynbl CeepHoil Vpjauamm.

IIpaBuTeNBCTBO COrJIacMJIOCh C BTUM UM IPUHAJO MHeHMe KoMuccuim.

102. IIo asTomy Bompocy Cyn Takske IIpuIlleJ] K TOMY ’Ke BBIBOJY, UTO MU
Kommccena.

Ob6ecnieunst yim r-:xe Mioppell COOTBETCTBYIOUMI HaIlMOHAJbHBIN B3aKOH,
IIpMMeHEHHBII K Hell, JOCTaTOYHYIO CTelleHb 3all[UThI ee IIpaBa Ha yBajKeHUe ee
JIMYHON KMBHM — DTO OCHOBHOII BOIIpOC, BbITeKalolmii u3 ctaTby 8. elicTBuA,
obsxaJsioBaHHBIe T-3011 Mioppeil o cTaTbe 8, IPUBHAHBI B HACTOAIIEM pelleHUN
COBMeCTUMBIMU ¢ TpeboBaHuAMU cTaTbU 8 (cM. 1. 83—95 Brime). Ctatha 13, He
rapaHTHpyeT r-ske Mioppeil BOBMOYKHOCTb 3KaJIO0bI, ITO3BOJIAIOINIEN OCIapUBaTh
HopMel nTpaBa CeBepHoil VIpjanaum mnepes rocyZiapCTBEHHON BJIACTBIO (CM. yIIO-
MAHYTOe pellleHue 110 neiy [ocetlimec u Opyzue). B ocrasbHOM, et OBLIM OCTYII-
HBI 3(p(PeKTMBHbIE IIPABOBbIE CPECTBA, YTOOBI IPeNBABUTE JI000M MCK O Hecob-
JIIOJIeHMM HaIlMOHAaJIbHOTO IIpaBa.

D. Bwisoo

103. Takum obpas3oM, 06CTOATEILCTBA HACTOAIIETO JeJjla He CBUETEIbCTBY -
0T O HapYyIIEHUM CTaTbyU 13 B OTHOILIEHUU IEPBOTO 3aABUTEJIH.
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110 3TNM OCHOBAHUgM CY [

1. locmanosus, YeTbIPHAAIATEIO TOJIOCAMI IIPOTUB YeThIpeX, YTO Hapyllle-
Hre cTaTby 5 1. 1 KOHBEHIMM B OTHOIIIEHM) IIEPBOTO 3aABUTEJIA MeCTa He MMeJIO.

2. Ilocmanosun, TPpUHANUIATBIO TOJIOCAMM IPOTUB IIATU, YTO HapylleHNe
craTteu 5 1. 2 KoHBEHIMM B OTHOIIIEHM) IIEPBOTO 3aABUTEJIA MeCTa He JIMeJIO.

3. Ilocmanosun, TpUHAAUIATBIO TOJIOCAaMM IPOTUB IIATU, YTO HapylleHNe
craTtey 5 1. 5 KoOHBEHIMN B OTHOINIEHNM IIEPBOTO 3asBUTEJIS MeCcTa He JMeJIO.

4. ITocmanogun, NATHANIATHIO rojlocaMM IIPOTUB TpeX, YTO HapylleHUe
craTeu 8 KOHBEHIMM B OTHOIIEHM) BCEX 3asBUTeJell MecTa He MMeJIo.

5. ITocmanosun, eqUHOIJIACHO, YTO HeT HeoOXOIMMOCTM paccMaTpuBaTh B
cBeTre cTaTey 13 KoHBeHIUM KaJI00y IIepBOro 3aABUTEJIA 00 OTCYTCTBUY CPEJICTB
3(ppeKTUBHOI TPaBOBON 3aIUTHI ee TpeboBaHMII Mo cTaTbe 5 1L 1 1 2.

6. ITocmanosus €nVHOTJIACHO, YTO II0 OCTAJIBHBIM BOIIPOCAM HapyIIeHMe
cTaTby 13 B OTHOIIIEHNM IIepPBOro 3afBUTEJA MecTa He MMeJIo.

CoBepllleHO Ha aHIJIMIICKOM M (PPaHIy3CKOM A3bIKax M OIJIallleHo Bo JIBop-
e mpaB 4dejioBeKa B Crpacbypre 28 oxkTabpa 1994 r.

Tepbepm ITemyoawd Poavgp Puccdan
Hcenoanaowutl obasannocmu 2pegdve IIpedcedamend

B coorBeTcTBUM co craTheit 51 1. 2 KouBennuu u crtatheli 53 1. 2 PersrameH-
Ta Cyza A K HacCTOAIIEMY PeLIeHUI0 IPUJIaraloTcsa OTAeJbHble MHEHUS CyIeil.

COBMECTHOE OCOBOE MHEHMUE CYJIEN
JION3Y, MOPEHNJIBI I MARAPYNRA

1. MsI corjyilacHbl ¢ GoJsiblnMHCTBOM uieHoB Cyzia, 4To IpM TOJKOBaHUM U
npuMeHeHnn KoHBeHIUM HeoOXoAyMO IPMHMMATh BO BHMMAaHME OCOOBIN Xapak-
Tep TePPOPUCTUUECKUX IMIPeCTyIJIeHUl, crenmduyiecKkye CJIOKHOCTY paccliefo-
BaHIA TEPPOPUCTUUECKOI NeATEJILHOCTM M HEOOXONMMOCTh He CTaBUTh IIOJ] yTPO-
3y KOH(UAEHIMAaJIbHOCTb HAaJEeXKHBIX MCTOYHMKOB MHpopManmy. OgHAKO MBI He
MOXKEM COTJIACUTBCH C BBIBOJOM 00 OTCYTCTBMM HapylleHua ctaTeu 5 m. 1, 2 u 5,
a Takske cTaTbli 8 KoHBeHIUM B HacToAIleM JeJle.

Hamnporus, MBI cunMTaeM, 4TO HapyllleHJMe OCHOBHBIX IIpaB 3adBUTeJIEll Ha
cBOOOY U JIMYHYIO HEIPMKOCHOBEHHOCTD, Ha yBasKeHle JIMYHON JKMU3HU IIONTBEP-
skaeTcAd 0OCTOATENBCTBAMMU Jlesla, a MMEHHO BTOPJKEHMEM BOEHHBIX B JIOM 3ad-
BUTeJell 1 ero obblckoM 6e3 oppaepa B 7 WacoB yTpa, TeM, YTO My’Ka U deTBe-
peIX gmetelt r-»xm Mioppelt cobpasu B ofHOJ KOMHATe JOMa M JepsKajll TaM B
TedeHMe IIoJIydaca, ee apecToM I 3aJlepsKaHMeM Ha JBa daca JJA Jolpoca B
BOEHHOM KOHTPOJIBHOM ILIEHTPE II0 IIOJIOBPEHNI0 B €e IPUYACTHOCTY K TepPOpuc-
TUYEeCKUM JeMICTBUAM IIOTOMY, UTO ee OpaTha ObLIM ocyskleHbl B CoeqMHEHHBIX
IITTaTax AMepukM B CBA3M C 3aKyIKoll opyskusa nna Bpemennoit VIPA, u Tewm,
4uTO eif He OBLIM COOOIIEHbI IPUYMHEBI ee apecTa (II. 9—34 cynmebHOro pelreHuUs:).
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2. Uro KacaeTca apecTa U 3afepskaHua r-Ku Mooppeli, Mbl, K COKaJIeHHIO,
He y0OeskIeHBbI apryMeHTaMy OOJIBINIMHCTBA, M3JIOMKEHHBIMI B I 62 1 63, B Hasm-
iy “obocHOBaHHOCTU Iomos3peHua”’. MBI TaksKke He cumTaeM, YTO (PaKThI BTOTO
JleJla CYILIECTBEHHO OTJMYAIOTCA OT MMeBIIMxXcA B gesie Poxca, Kommbesta u
Xaptianu, B pemteEun mo Koropomy Cyn mpuillesl K BbIBOAY O HapyIIeHUM CTa-
TeM 5 1. 1, IOCKOJIBKY CdYeJl JJaHHBIe, IIpe/icTaBJeHHble IIpaBUTeNILCTBOM, HEIO-
CTaTOYHBIMM JJIA BBIBOJIA O CYII[eCTBOBAHUM “O00OCHOBAHHOTO IIOJO3PEHUA” B TOM,
YTO apecTOBaHHBIE JIMIlA COBEPIINMIINM IIpecTyIIeHue.

3. Ocysxnenne B Coenuuenseix IllTaTax nByx OpaTheB r-sxku Mrioppeit B
CBA3Y C IpuodOpeTeHMEM OpPYKUA nJaa Bpemennoit VIPA, mocelieHne e cBoux
6patbeB B CIITA u cchblika Ha B3auMOJeNCTBMe € “HaJesKHbIMU JIIOABMMU’, IPO-
skmBaroiuMy B CeBepHoit Jpsanaum, He ABJIAIOTCH, IO HAIleMy MHEHMIO, JTOC-
TaTOYHBIMM IIPUYMHAMIY, YTOOBI 0OOCHOBAaHHO IIOJI03PEBATh IIEPBOTO 3aABUTENA B
IIPOTUBONIPAaBHOM cbope cpencTB B CeepHoil VIpJaHIUm ¢ LeJIbI0 3aKyIKU OPY-
sxnsa B Coenuuenneix IllTaTax Ajs TeppopucTudeckux liejeit. PoncTBeHnHble oT-
HOIIIEHMsA eIlle He TOBOPAT O HAJIMUMM IIPECTYIHBIX CBAB3EH MeXKIy IpaBOHApPY-
IIMTeJIEM ¥ ero POACTBEHHMKaMM; TOT (paKT, UTO IIpPecTyIlleHMe IpeJroJaraer
“coTpynHuyuecTBO” PAfa JINI, HE MOYKET CIYKUTb OCHOBaHMEM JIJIA 0OOCHOBAaHHO-
ro TIOJIOBPEHNA B COyUaCTUM UJIEHOB CEMbU UJIM IPy3ell IpecTyIH/Ka. OTU 006CcTo-
ATeJIbCTBa MOTYT BBI3BATb TOJIBKO “IoOpocoBecTHoe” IONO3pEeHNME B TaKOM CO-
yuacTtun. OHM HeZOCTaTOYHEI 4JIA “000CHOBAHHOTO” MOIO3PEeHNs, OIIPaBAbIBAIOIIE-
ro cepbe3Hble Mephl, IPVHATLIE B OTHOIIECHNN 3aABUTEJIEN, €CJIM OHM He JIOIO0JI-
HeHBI IPYTUMM paKTaMy, MMEeIOIIMY IIpAMOoe OTHOIIeHMe K IpecTymienuto. On-
Hako IIpaBUTeJIbCTBO-OTBETUMK He IIPEACTAaBMJIO HUKAKUX (PAKTOB IIOHOOHOTO
poZia, XOTdA, II0 HallleMy MHEHMIO, OHO MOTJIO Obl COOOIIMUTbL UX, He IoJBeprad
OTIaCHOCTY KOH(UIEHIVAJIBHOCTD VICTOYHMKA MH(POPMAIMY, HEOOXOAUMYIO JIJIA €TO
coxpaHeHUdA U obecledyeHns JIMYHOV OesonacHOCTH (II. 52 pellleHN).

4. Banmaya Cypna, Kak 3adABJIEHO OOJIBINMHCTBOM (I 66 pellleHMsA), COCTOUT B
TOM, YTOOBI PEeUINThb, ObLIM JIM BBIIOJHEHb! TpeboBaHUA, U3JI0KeHHble B II. 1 (c)
CTaTeM 5, YUMTHIBAsA 0OCTOATEJNILCTBA KOHKPETHOro nejya. OTHOCACH C JOJIMKHBIM
yBasKeHMeM K JICCJIeJIOBaHIUIO 00CTOATELCTB JleJia, BBIIIOJTHEHHOMY HallYIOHAJIbHBIMU
cymamu (m. 60 pelrleHMs), MX 3aKJIOYEHNUSAM M BBIBOJIAM B IIPOIleCCaxX, HadaTbIX
r-sxoif Mioppeii, Mmbl cuntaeM, uTo Cyn obA3aH, B COOTBETCTBUM CO cTaThell 19
KouBeHnuu, cjiennTh 3a coOJofieHneM o0A3aTeJIbCTB, NMPUHATBIX Ha cebA rocy-
JlapcTBaMM-y4YaCTHMKAaMM IO cTaTbe 1, B OTHOILIEHNM obeclledeHUA KaKIOMY
JIMIlY, HaXoZsAIleMycd IIoJ UX IOPUCAMKIMEN, inter alia mpaBa Ha cBoOOny M
IIpaBa Ha yBasKeHMe JIMYHOM KMU3HM. OcCyIecTBIIAA 5TU KOHTPOJbHBIE ITOJTHOMO-
una, Cyn IOJKeH oIpenesATb, Oblja JiM IO CYIIecTBY obecliedeHa TapaHTHUA,
npenfocTaBidgeMad 3Toit craTbell KomBenmum. “Orcioza cilefyeT, YTO Tocynap-
CTBO-OTBETUMK 00s3aHO IIPEACTAaBUTDL II0 KpajiHell Mepe HEKOTOphle (paKThl MJIIN
MHQoOpMaIuoo, KoTopble Morym 0bl yoenuts Cyn, 4To apecToBaHHOe JuUIO 000-
CHOBaHHO II0JI0BPEBAJIOCh B COBEPIIIEHN) BMEHAEMOIO €My B BUHY IIpaBOHapylle-
uua’ (peutenue 1o nexy Poxca, Koammnbesta n Xapran, c. 18, m. 34).

5. B HacTosAIEM Jlesle KOHKPETHbIE 00CTOATEIbCTBA BTOPYKEHMA BOEHHBIX B
SKUJINIIE 3adABUTeJIel U eTo oObICKa, orpaHMYeHHas POJb BOEHHBIX B paccjle/loBa-
HMJ TEPPOPUCTUUECKNX IIPECTYIJIEHNN II0 3aKoHOoAaTesbeTBy CoenyuHennoro Ko-
poseBcTBa (. 36 m 38 pelreHud) M, KpoMe TOTo, JUYHBIe oOCTOATEJILCTBA
r->ky Mrioppeii, MaTepy 4eTBEPBIX FeTell, MMeIoIlell MpobyeMbl co 30POBbEM U

! Pemrenne no geny Pokc, Komnbesn n Xapran nporus Coennuensoro Koposescrsa or 30
asrycra 1990 r. Cepua A, t. 182.
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He CcoBeplIIaBllell HUKaKUX [IPeCTYIJIEHNI B IIPOIIJIOM (I 9 pellleHMA U NOKYMEHT
Cyna (93) 290, nmpunoskenusa A-B, c. 100 B-C, 116 B-C), TpeboBasnu oT rocymap-
CTBa-OTBeTUYMKa OoJiee cepbel3HbIX IOI03PeHNt 1 Hojlee CTPOTUX KPUTePUEB IIPU
JloKasaTeJbCTBe Nepen HactoAnmM Cynom “obocHoBaHHOCTH” Tonmo3peHnsa. K To-
My ’Ke, HallOHaJIbHbIE CYJZbl PacCMaTpPMBaJIXM BTOT BOIPOC C TOUYKM 3PEeHUdA cTa-
Ty 14 3akoHa 1978 r., KoTOpasa IpenycMaTpUBaeT HaJMuye HOOPOCOBECTHOTO, a
He obocHoBaHHOrO nonospenud. Ilpenesnsl ux pasbupaTesbcTBa OBLINM OrpaHM-
YeHbL

6. Uro KacaeTca yTBEPKAEHNUA 0 HapylleHny ctaTby 5 1. 2 KoHBeHIMH, TO,
IIo HallleMy MHeHMIO, IIOKa3aHMdA, Kacaloluecs Jolpoca r-sku Mroppell B BoeH-
HOM KOHTPOJIbHOM IleHTpe (1. 16—27 pellleHnus), TyMaHHBle BbICKal3bIBaHUA U
BOIIPOCHI, 3aJlaHHBIE e}, HeJOCTaTOYHO TOYHBI AJIA ONpaBlaHNA BBIBOJA O TOM,
4uTO el ObLIO COODIIeHO O NMPUUYMHAX ee apecTa. VI3 NpuBeeHHbIX BOIIPOCOB O ee
6paThax mym “o neHbrax M 006 AMepure” MBI He MOYKEM 3aKJIIOUUTH, YTO €l
ObLJI0 OUEeBUAHO, “YTO ee JONIpPAIINBAIOT O e€e BO3MOKHOI IPUYACTHOCTU K cbo-
Py cpencTB njA mpuobpereHusa opy:kua ee 6patbavMu B CIITA gia BpemenHoit
PAY”

7. B pemennu mo neny Poxca, Kommbenna n Xapran (n. 40) Cyn saasmi,
“IIyHKT 2 CTaTbU 5 CONEPIKUT BJIEMEeHTapPHYIO FapaHTUIO: KajKJOMYy apeCcTOBaHHO-
My OBLIO M3BECTHO, IIOYEMY OH JIMILIEH cBOOOABL JVIHTEepIpPeTMPOBaHHOE B CHCTE-
My B3alllUTBI II0 CTaTbe 5, OHa TpebyeT, UTOOBI KarKJOMYy apecTOBaHHOMY OBLIN
00'bsICHEHB! Ha IIOHATHOM €My fA3bIKe IOpUIMYecKNe U (PpaKTUIecKye OCHOBaHUA
€ero apecTa, ¢ TeM 4YTOOBI OH MOT, eCJIM COYTeT HeoOXONMMBIM, OOPaTUThLCA B CY
JUI OCIIapVBaHMA 3aKOHHOCTM apecTa B COOTBETCTBUM C II. 4.”

ITo Hamremy MHeHMIO, IpMHMMadA BO BHUMaHMe OOCTOATEJIbCTBA B UX COBO-
KYIIHOCTHU, B TOM dlCJle XapaKTep BOIIPOCOB, 3aJaHHBIX I-yxe Mrioppeil B xofe
ee nompoca (1. 14 un 21 pemrennus), nagopmanus, cooblrieHHasa r-»xe Mroppeit, He
OTBedaeT HTOMY OCHOBHOMY KPUTEPUIO.

8. Uto kacaercsa craTey 5 1. 5 KoHBeHIUHM, To, IOCKOJIBKY apecT U 3ajep-
skaHMe r-»ky Mioppeit Obly IpoM3BeleHbl B HapylIlleHNe 1. 1 1 2 JaHHOM CTaTbH,
OHa UMeeT IIpaBo TpeboBaTh IO CyZNy BoaMelleHMs Bpeza. Mbl xoTesm Obl Ha-
IIOMHUTDb, KaK 3To chejyaja Komucceusa (m 75 mokJsazia), YTO B aHAJIOTMYHOM AeJe
Doxca, Kommbenna n Xaptim (n. 46) Cyn mpuiies K BbIBOLY O HapyIlIeHUN
cTaTby O IL O.

9. Hapymenne craTbu 8 KoHBeHIMM NPAMO CBAB3aHO CO cTaTbeil 5 m. 1
KonBennun. KoHcTaTupoBaB HapylleHMe DHTO} IlocJlelHel CTaTbl, HeJb3s He
NIpUBHATBL, YTO BMeIaTeJIbCTBO B JMYHYIO KU3Hb I-:Kku Mioppeil He MoOKeT
paccMaTpMBaThCA, U3-33 OTCYTCTBUSA OOBEKTMBHBIX OCHOBaHUII II0I03pPEBaThb
r-ky Mioppeil B TeppOpUCTUYIECKOl eATeJIbHOCTM, KaK HeoOXoAuMoe B JeMOK-
paTudecKoM oOIIleCTBe B IIeJISAX IIPENOTBPAIleHNA IPECTYIJIEHNI B COOTBETCTBUNM
co crateeir 8 m. 2. ITosTomy MBI cumTaeM, 4YTO 3Ta CcTaTbA NOHBEHIUM TaKiKe
HapyllleHa.

YACTNIHO OCOBOE MHEHME CYJbI
MUPCYIA BOHHNYIN

1. I cornacen c GoJBIIMHCTBOM IIOYTM II0 BCEM BOIIpOCaM, KOTOpble pac-
CMaTpMBaJIJICh B 9TOM JeJle, HaYMHAA C apecTa IIEPBOTO 3afABUTEJA II0 000CHO-
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BaHHOMY IIOZIO3PEHMIO B COBEPIIIEHM) IIPABOHAPYIIEHNA, ¥ CUNTAI0, TAKUM obpa-
30M, 4YTO CTaTbA D I. 1 He ObLIa HapylleHa.

2. OgHaKo A He coIJlaceH II0 BTOPOMY BOIIPOCY, KOTOPBIN KacaeTcs CTaTbU 5
II. 2. ATa CTaThA rapaHTUPYET “KasKIOMy apeCTOBAHHOMY  IIPaBO, COTJIACHO KOTO-
poMy eMy “He3aMeAJIMTEJBHO COOOINAIOTCA Ha IIOHATHOM €My fA3BbIKe IPUYMHBI
ero apecta I Joboe npenbaABiAeMoe eMy 0oOBMHeHMe”.

CyI1iecTBeHHBIMI U MMEIOIIMMIY OTHOIIIeHNe K Aesy daKTaMy, KOTopble IIpu-
3HaHBI CyZeOHbIM pellleHMeM, ABJAITCA CJIeAYIOIe.

(a) Korma kampasn D Oblina yske B JoMe IIepBOTO 3adABUTeJA, OHa cKasaja
eri: “Kak npencraButesb BoopyskeHHbIXx cuiyl Ee Koposesckoro BesmuecTBa co-
obirar, 4To BbI apecToBaHbl”. Ilocsie Toro, kak IepBBINl 3aABUTEJNb JBaKIbl ee
cnpocmiia, II0 KaKoll cTaThe, KampaJs D orBetrusa: “Ilo 14-it crartbe” (m. 12
pellleHus).

(b) Kampasn D ckasajia Hal[MOHAJIbHOMY CYZLy, YTo “IleJIb apecTa M 3alep-
SKaHMA II0 cTaThe 14 cocTosAsa He B cOope cBeleHMII, a B IIPOBeJEHNUN JOIIpOCa
II0ZI03pPeBaeMoOro JiMila II0 MOBOAYy IHpecTymeHus” (m 20 pemeHusa). ITo OBIIO
IIOATBEPIKIAEHO cepsKaHTOM B (1. 22).

3. Takum obpasoM, HET HMKAKUX CBUMETEJILCTB, YTO, IIOCJEe TOTO, KakK Iep-
BRI/l 3aABUTEJb OBbLJIa apecTOBaHa Ha OCHOBAaHUM CTaThM 14, el He3aMeaJMTeJb-
HO ObLIM cooOllleHbl NIPUUYMHBI ee apecTa M/UJIM IpedbABJIAeMoe eli 00BUHEeHIe.

YunTeIBaAg KOHKpPeTHBIe 0OCTOATEJNIbCTBa 3TOTO JeJsa, A TOTOB JOIIyCTUTh,
YTO BOIIPOC O He3aMeAJMTEeJbHOCTM MOKHO He pacCMaTpUBaTh B CBA3M C KOPOT-
KIM CPOKOM BaJlepsKaHNs, OJHAKO KaK TOJIbKO IIePBEBIN 3aABUTeJb Oblla apecTo-
BaHa (a He IIPOCTO MOJIyumMJa IpPeAJosKeHMe NOOPOBOJIBHO IIPOWTM AOIPOC), ¥
Hee BOBHJKJIO IIPaBO Ha TO, 4YTOObI eii cooOIIMJIM, IIOYEMY OHa apecTOBaHA,
IIOCKOJIbKY OAVH paKT apecTa O3HaydaJl, YTO “OHa IIOJJ03peBaeTCA B COBEPIIIEHUN
oIpefleJleHHOTO IIpecTyIleHua”’. Korga 3To coolIlleHo, naJibHelIlasd MHpopMa-
M O TOM, B YeM OHa OOBUHAETCH, MOYKeT IIOCJENOBAaThb B Pa3yMHBIN CPOK.
OpnHako IepBoii cTanMell, Ha KOTOPOI apecTOBaHHOMY JIMITY JOJIKHBI ObITH cO00-
IleHbl NIPUYMHBI apecTa, HeJb3sd IIpeHeOperaTb MJM IIPOIYCTUTbL e€e, OCOOEHHO
KorZia, KaKk B DTOM JleJle, apeCTOBAHHOMY JIMILy He IIPeIbSBJIEHO OOBMHEHIE.

4. CorsylacHo B3TJIAAY OoJsIbIIMHCTBA (II. 77 pellleHud), 3Ta rapaHTuUA cobJrone-
Ha, TaK KakK:

“r-sxke Mioppell HOJIKHO ObLIO OBITH OYEBMIHBIM, YTO €€ JOIPAIINBAIOT O
ee BOBMOXKHOI NPMUYACTHOCTU K COOPY CPeACTB AJIA IIPUODPEeTEeHUs OPYKUA ee
6patbamu B CIIA nna Bpemennoit IPA”, aTo nobyauno Cyn npuilTy K 3aKJIIO-
YEeHNIO, YTO “IIPMUMHBI ee apecTa ObLIM B JOCTATOYHON CTEIEeHM NOBeEHBI JI0 ee
CBeJIeHNs BO BpeMsA jorpoca’.

IloaToMy HapylleHne MecTa He MMeJIO.

5. ITo MoeMy MHeEHMIO, 3TO pellleHNMe CHIKaeT 3HadeHMe CTaTbM O I 2 IO
TaKOro HU3KOTO yYPOBHA, YTO BO3HMKaeT COMHEHMe, CMOXKEeT JIM OHa peaJibHO
UMeTb KaKoe-TO KOHKpPeTHoe IpUMeHeHMe B OyaylleM, ecyu NPULEPKUBATLCHA
TaKOro ee TOJIKOBaHMA.

daxrTHYecKN OHO O3HadYaeT, YTO Ha OCHOBaHUMU COAEpP:KaHUA JoIIpoca apec-
TOBaHHBIN MOXKeT, IIyTeM AeAyKTUBHOT'O BbIBOZA, caM IIPUIITM K IIOHMMAaHNIO
“IIpMYNH ero apecrta N..IpeAbABJAeMoro eMy ooBuHeHus”. IlockosbKky KoHBeH-
nua obA3bIBaeT TOro, KTO IIPOBOAUT paccieloBaHMue, “coobiiaTb” 8TO apecTo-
BaHHOMY, A He MOTY COIJIaCUTbCHA, UTO 00A3aHHOCTB, BOBJIOYKEHHAasd Ha cJe/loBa-
TeJisA, MOKeT OBbITh BBINTOJIHEHa TpeOOBaHMEM K apecTOBAaHHOMY B XoOJie ZoIIpoca
JIOTMYEeCKUM IIyTeM OIIpelleIUTh, B YeM OH OOBUHAETCA U IIOYEMY apecTOBaH.
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6. IIpuaepskmnBaTbCcA TAKOTO TOJKOBAaHMUA CTATbU 5 I 2 HEBO3MOXKHO. JTO
03HaYaJIo OBbI, UTO IIPeAyCMOTPEeHHad CTaTbell rapaHTuUa OymeT pUTrypupoBaTb
TOJIBKO B CUTyalMAX, ITOJ0OHOI Tol, KoTopasd onicaHa B M3BEeCTHON KHUTe DpaHIa
Kadru “IIporecc”, rme JIHCIEKTOP, KOTOPBIN NOJKeH JoupaiuuBaTh K (00BMHA-
eMoro), TOBOPUT eMy:

“fI He Mory monTBEepPAUTH, YTO BaM IIpPeAbABJAETCA OOBMHEHNE, MM, TOU-
Hee, s He 3Hal0, ABJAeTeCh JIM BBl OOBMHAEMBIM. BBl apecToBaHBbL OTO TOYHO.
Ul Gosibiie A Hudero He 3Haw.”

7. IlosToMy maHHOe OOJBIIMHCTBOM TOJIKOBaHUE ABJIAETCA CYII[eCTBEHHBIM
orpaHNYeHMeM IleJI CTaTbM 5 I 2, ¢ YeM A He MOIy COTJIAaCUTBCA M CUUTalo, YTO
3Ta CTaTbdA HapyllleHa.

8. ITo ocTaJIbHBIM BOIIPOCAM HTOTO PEIIeHMA A NPUAEPKUBAIOCh MHEHN 060JIb-
LIMHCTBA.

YACTNYIHO OCOBOE MHEHME CYAbU AMBPERA

f monpepskmuBal0 coBMecTHOe ocoboe MHeHMe cyneil Jlousy, MopeHUIIBI 1
Maxapunka OTHOCUTEJIbHO HapylleHusa cTaTby 5 1. 1, 2 u 5.

f rakixe xoTejy Obl yKasaThb IOIOJHUTEJIHLHO Ha HEKOTOpPble MOMEHTBI, KO-
TOPBbIE OTPa’KaiOT MO0 MOTMBMPOBKY IO JaHHOMY HeJy.

1

B uccnenosanumu mpobaem “obocHoBaHHOrO IoAo3peHMA”, KaK MHe IIpef-
CTaBJIAETCH, KJIIOYEBBIM ABJIFETCA BOIPOC O TOM, ObLIM JM IIpejicTaBieHbl IIpa-
BUTEJBCTBOM “II0 KpaliHell Mepe HeKOTOphble (paKThl MJIM MHpOpManmusa”’, KOTo-
pele Morym Obl y6enuTe OOBEKTHBHOrO HabJI0ZaTeJid, 4TO COOTBETCTBYIOIIee
JIUII0 MOTJIO COBEPIINUTHL NpecTylyeHue. Ilo MoeMy MHEHMIO, BTO yCJIOBUE He
6p110 BBIIOJNIHEHO. IIpencraBuress IIpaBuTEsBCTBA NMPEIJIONKNII Pas3JNUaTh I10-
JydeHHBble OT HAJEe)KHOI'0 KOH(UAEHIMAaJIbHOTO MCTOYHUKA ‘OCHOBHBbIE (haKThI”,
KOTOpble He MOTYT OBbITb PacCKpPBITBI, ¥ “VHBIe (PAKTBHI M MHMOPMAaLNIO, ITOMIMO
ocHOBHBIX”. ITo ero yTBep:kAeHNIO, OBLINM IIpeICTaBJEHb] JOKazaTeJbCTBa IIOCJIe-
JIHETO TUIIA, KOTOPBIE NOJIKHBI yoennTs oO0beKTuBHOro Habionartesns. OH HazBaJ
cJenyolme:

(a) nckpeHHAA yOe)KIEeHHOCTb BOEHHOCJIIY KAalllell, IPOM3BOAVBIIIEN apecT;

(b) MHCTPYKTaYK, IPOBENEHHLII ee HaYaJIbHUKOM,

(c) obcToATENIBCTBA, MPENATCTBYIONIVE PACKPBITUIO MH(POPMAIINIL

Ha ™ot B3ryIAR Bce Tpu paKkTopa MOTYT YyAOBJIETBOPUTBH yCJOBME O IoOpo-
COBECTHOM IIOJIOBPEHNM, HO OHM He FABJAIOTCA “II0 KpaifHell Mepe HEKOTOPBIMMU
darTamy 1 nHPOpPMaIMelr”’, Ha KOTOPBIX MOYKeT CTPOUTbCA 0DOCHOBaHHOE ITOMO-
3penne. Hu nobpocoBecTHOCTE IIPOM3BOAVBIIIEI apecT BOEHHOCJy Kalllell, H Ta-
KOBad ee HavaJIbHUKA, HU OOCTOATEJIbLCTBA IIOJ03PEeBaeMOro TEPPOPUCTUIECKOTO
NIPeCTYIJIEHNA He IOoNaZailoT B dTY KaTeTOPUIO.

Bo Bpemsa coymanuit npesncraButesb IIpaBuTesbcTBa Ha3BaJ TaKiKe TPU
IpyTux Byua 60Jee KOHKPETHBIX “00BEKTUBHBIX JIOKA3aTEJILCTB”, & MMEHHO: OCY K-
JleHle OpaTbeB IIepPBOro 3afABUTEJIA, ee KOHTAKTbl C HUMM U ee II0e3NIKM B AMe-
pury. IIpobiema sTnx paKTOB, Ha MOJ B3IJVIAM, B TOM, YTO HM OAVIH U3 HUX per se
He MOJKeT OBbITb MHKPUMMHMPOBAH IepBoMy 3adBuTes0. OHM, IOXOXKe, CKOpee
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VHKPYMUHNPYIOT YeJIOBEKY €T0 CTaTyC, B TaHHOM CJIydae POJICTBEHHBIE OTHOIIIE-
HUA IIePBOTO 3afABUTEJIA.

IToaToMmy, mpuaepsKkMBasch MOTUBUPOBKU pellleHUA Io neyry Poxca, Kamm-
b6enna u Xaptan (pemenne or 30 aBrycra 1990 r. Cepusa A, T. 182), 4 ckjoHeH
3aKJI0YNUTb, YTO IIPOMB3OIILIO HapylleHMe cTaTbyM 5 II. 1 B OTHOIIEHUM II€PBOTO
3aABUTEJIA.

2

Mor s Cyz ycTaHOBUTb HECKOJBKO M3MEHEHHble KPUTepMM “000CHOBaHHO-
ro mono3peHNsa” B KOHTEKCTe Ypel3BBbIUAlIHbIX 3aKOHOB, BBEJIEHHBIX B JlelicTBUe
IJ18 GOpBOBI ¢ TePPOPUCTUUECKUMM IIPEeCTyIIIeHUAMN?

B sToM mecTe s XoTes Obl OOBACHUTL HEKOTOPBIE MoM “duiiocodckne mpe-
nybesxnmeHua”, oTHocAlecsa K 3Toll npobiseme. B memopannyme IIpaBuTesbcTBa
GoJibllloe BHUMAaHMe OBIIO yZeJeHO 0CODOMY XapaKTepy TeppPOPUCTUUECKUX IIpe-
CTYIJIEHUII ¥ COOTBETCTBYIOIIVM YPE3BLIYAIHBIM IIOJIHOMOYMAM, IT03BOJIAIOIIVIM
U3MEHUTh paBHOBeclUe MeKJy MHTepecaMM rocyZlapcTBa U OTHeJbHOM JIMYHOCTU
B II0J1bBY rocyzapcrsa. OlHaKO CyllecTBOBaHNE Upe3BbIUaifHOTO IIOJIOMKEHNA MOYKHO
JICIIOJIb30BATD JJIA apryMeHTallMy B II0JIb3Y MHTepecoB 00eNX CTOPOH, TO €CTb U
IIpaBuTenbcTBa M apecroBaHHOro. Hampumep, B cdepe neiicTBuA Ypes3BbIYaiiHO-
ro 3aKOHOJATeJIbCTBa IIpaBa JIMYHOCTY MOTYT HapyIIaTbCA ellle Jerde ¥ B O0Jb-
1reM Macitabe, 4eM B oObrdHOe BpeMs. IloaTomy BesencTBue ocoboii aKTMBHOC-
TU TOoCyJapcTBa B OCYILECTBJIEHUM PEIPECCUBHBIX Mep IMIPOTUB IMIPECTYIHOCTU
OHI JOJIKHBI obeclleumBaThbecA ellle Oojiee TIaTeJsibHONM 3amuToil. Takum obpa-
30M, IToJIoBpeBaeMble JiMIla He IOJLKHBI ObITh JIMIIIEHBI IIpaBa Ha IIPeJiCTaBJIEHNE
MM IO KpaliHell Mepe HEKOTOPBIX [OKa3aTeJbCTB ) OCHOBAaHUI IJIA MX apecTa,
YTOOBI OHM MOIVIM OCIIapMBaTh BBIIBUHYTble IIPOTUB HUX yTBepskIeHuda Hesbaa
TaKKe OCTaBJIATH KOMIIETEHTHBIV HAI[MOHAJBbHBIN cyZ 0e3 ybenuTesbHBIX IOKa-
3aTeJIbCTB, ITOATBEPKAAINX HeoOX0oAMY0 000CHOBAaHHOCTDL apecTa.

f Takske He ocmapmBalo, YTO B OOIlleM OpPraHMBAIUM PasBedbIBaTEJIbLHOTO
TUNa OelCTBUTEJbHO IOJydaloT “HalleskHble“ cBeleHMdA, KOH(MUIeHIMAJbHOCTD
KOTOPBIX JIOJKHA COXPAHATLCA VM KOTOPBIM CJENyeT NOBEPATH 06e3 NONOJHUTEIb-
HBIX IIPOBEPOK.

Ho Bcerzma s 9TM cBenleHUs TOJIHBI M yMecTHbI? MBI MOKeM IIpeNIIOJIO-
SKUTB, UTO II0 KpaliHeil Mepe HEKOTOpble M3 HUX HEe MMEIOT OTHOIIEHU:S K Jeiy
uam yske obuienspecTHBL JIHpopManusa o Ioesfkax 3a TPaHMUIy MJIM POJICTBE,
HaIpyuMep, MOKeT ObIThb O4YeHb HaJeXKHOM ¥ IOJIyYMUTb TaKiKe I'PU( CEKpPeTHOC-
T, HO OHa, BO3MO’KHO, He OyJeT MMeThb OTHOIIEHNMA K JeJly MJM yiKe cTaJja
obiensBecTHO. II09TOMY A He CKJIOHEH CJIMIIIKOM OOJIETdaThb KU3Hb pa3BelbIBa-
TeJIbHBIX CIIysKO 3a CUeT 3a/lePsKaHHBIX JIMI] M OCOOEHHO 3a CYeT HallMOHAJBbHBIX
CYJIOB.

3

YTouHMB MOM puiiocoCcKMe IMOAXONbI MOYKHO OOpPaTUTbCA K HEKOTOPBIM
TeXHNYEeCKMM MOMEHTaM BTOTO JeJia.

ITonck paBHOBecusl MeXKIy MHTEpPecaMy TrocynapcTBa B 6opbbe ¢ IpecTyIi-
HOCTBIO M B3all[UTO}l OCHOBHBIX IIpaB 4YeJIOBEKa HECOMHEHHO fABJIAeTCA 3ajaueit
Cyna B Crpacbypre. B oT0it cBA3M A X0TeJ ObI IPEAJIOKUTD IIPOACHUTD CIIELYIO-
e OpeABapUTeJsbHbIE BOIPOCHL
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IIpesx e Bcero, KakoOBO COOTHOIIIEHMe MeXIy TpeboBaHMeM cTaTby 5 I 1 (c)
06 “obocHOBaHHOM IoZO3pPeHMN” U IIPaBOM II0 cTaThe b II. 2 Ha “HeBaMenJIUTeNb-
HOe COoODIlleHMe MIPUYNMH apecTa U IpebABJIAeMOro ob6BMHeHUA”?

VIneHTUYHBI M1 MOTMBBI OOOCHOBAaHHOTO IIOZO3PEHNA MPUINMHAM, 0OOCHOBBI-
BaIOI[MM apecT?

OOBIYHBIM cJIeICTBMEM IIPMMEHEHUA cTaTeu 5 1. 1 (c) ABJIAeTCA TO, UTO
HallMOHAJIBHBI CyJ B cllydae HeoOXoAMMOCTH, OyZeT pellaThb, MMeJO JMU JUIO,
IIPOVBBOAVBIIIEE apPecT, 0OOCHOBAHHOE IIOZO3PEHNMe, UYTO 3aJepPrKMBaeMbIil CO-
BepIINJ IIpecTyIlJIeHMe, TorJa KakK I[eJb CTaTbM 5 II. 2 COCTOUT B TOM, YUTOOBI
JlaTb apeCTOBAHHOMY BO3MOSKHOCTBb OII€HMUTBb 3aKOHHOCTb apecTa J IIPeJIIPUHATD,
B cJlydae HeOOXOAVMOCTM IEeMCTBUSA C ILeJIbI0 OCIOPUTH ero. OTO pasymyue Mo-
JKeT OIpaBJaTb HEOAMHAKOBOE B IIJIaHE KOH(MUAEHIMaJIbHOCTM, obpallleHMe C
MIOATBEPIKAAIOIIMMH TOKa3aTeJIbCTBAMIL

Crenyromuit MoMeHT cBasaH ¢ TeM, 4To Cyn B nese Pokca, Komnbesnna u
XapTau ropoputT o “mHpoOpManuu, KoTopad.. He MOKeT ObITb pacKpbITa IIOIO-
3peBaeMOMY IJIM IIPeJICTaBJIeHa B CyZie B IIOATBepPXKIeHMe OOBMHEHMA .

3JIlech MHe IIPeACTaBJIAIOTCA YMECTHBIMIU JIBa BoIIpoca. Bo-IepBBIX, ecTh Ju
PasHMIIA MEXKAY PAacKpPBITMEM MH(OPMAIMM II0[03PEBAEMOMY ¥ IIOCJIENYIOIIVM
npefcTaByieHneM ee B cyfe? BepoarHo, HeT. VI BO-BTOPBIX, €CTb JIM pas3HUIIA
MeXKIy MHpopMaliuell, ITOCTyIHOM cyny, U MHdpopMalueil, IpeacTaBJIeHHO! B
cyne, T. e. PACKpbITOIl U ITof03peBaeMoMy?

B oT0it cBABYM A BUMKY HEKOTOPYIO BO3MOXKHOCTB JJISI KOMIIPOMMCCA MEXKIY
JKeJlaHMEM COXPaHUTb KPUTepPHUii, MpUMeHeHHbII B feje Poxca, Kommnbesta u
XapTym, ¥ HeOOXOAMMOCTBIO B TO K€ BPEM:A PacCIIMPUTh M Pa3BUTh MOTHBUPOB-
Ky, 4TOOBI OHa JIydllle COOTBeTCTBOBaJa Aesy Mippeil 1 IpyruMm nogoOHBIM
JleJIaM.

MookHO TaksKe ITOCTaBUTh TaKoil “TeXHMUYeCKU” BOIIPOC: HEJb3A JIM KOH(PU-
JeHIIMAJBHYIO MH(POPMAIMIO Iepedpas3pPoBaTh, BUIONMBMEHNUTD MM IIEPEKPONUTD
TaK, 4ToObl 3aIlUTUTh MCTOYHMUK, a 3aTeM pPacKpwITh ee? Ilo »ToMy moBony
HaI[MOHAJBHBIN CyJ MOT OBl 3alIpOCUTBL 3aKJIIOUeHNE aJIbTePHATUBHOTO, HE3aBI-
CUMOTO 3KCIIepTa, a He II0JIaTaThCA MCKJIIOYNMTEJIbHO Ha OLEHKM IIPOU3BOJSAIIETO
apecT opraHa.

4

fI mporoJsiocoBaJs 3a TO, YTO CTaThA 8§ He HapyIIeHa, T. K. 4 He BUIXKY Heo0Xo-
IVIMOJ CBABM MeXXJy HapyllleHueM TpeboBaHMII cTaThby 5 II. 1 1 BMeIlIaTeJIbCTBOM
B JIMYHYIO UM CeMeNHYI0 »KU3Hb I-Ku Mroppeit (1 ee cembn). S ymoBieTBOpeH
noxxomoM Cyna K craThbe 8 1, B YaCTHOCTM, BBIBOJIOM O TOM, UTO TaKoe BMeIlla-
TeJbCTBO IIPENYCMOTPEHO 3aKOHOM }M YTO OCIlapyBaeMble Mephbl MMeJM IIPaBo-
MEpPHYIO IleJib ¥ ObLIM HeoOXOOMMBI B JIeMOKpaTHdecKoM obIecTBe (r. 88—94
pelleHns).

OpHako B CBeTe MOUX B3IJIAZOB OTHOCUTEJIHLHO HAPYIIEHUA PasJIMYHBIX II0-
JIOYKEHUI CTaThby 5, A He MOTy HoAfeps:KaTb MOTUBUPOBKY Cyzna B I 92 pellleHud,
a MMeHHO, uTo r-;xa Mioppeli 060CHOBaHHO ITOfO3pPeBaJiach B CBA3aHHOM C Tep-
POPM3MOM IPECTYIJIEHUM M YTO HTOT (PAKT OIpPaBIbIBAJI HEOOXOOMMOCTEH BTOP-
JKeHIUsA B ee oM U oObICKa. BbIBoJ O TOM, UTO cTaThbA 8 He Oblya HapyIlleHa,
MOKeT OBITh JOCTAaTOYHO XOPOLIO OOOCHOBaH HE3aBUCUMO OT MOTUBUPOBKU B
1. 92 pemtennsa Cypna.
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